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IN THE SUPREME COURT OF THE STATE OF UTAH 
P & B LAND, INC., : 
Plaintiff/Respondent, : 
vs. : 
J.A. (BUD) KLUNGERVIK and : 
KAREN KLUNGERVIK, 
Defendants/Appellants. 
Case No. 860039 
Category No. 13b 
BRIEF OF RESPONDENT 
STATEMENT OF ISSUES 
1. Should plaintiff's Partial Summary Judgment have 
been set aside? 
2. Should plaintiff's Supplemental Judgment have 
been set aside? 
3. Have defendants met their burden of proof and 
shown a clear abuse of discretion by the trial court in its 
denial of their Motions to set aside judgments? 
SUMMARY OF ARGUMENTS 
POINT I; 
Plaintiff's Motion for Partial Summary Judgment and 
Memorandum in support thereof were mailed to defendants' 
counsel on February 4, 1985. This motion was supported by the 
affidavit of Pat McRae, which alleged defendants' defaults and 
dollar amounts of defaultsf and a second affidavit 
authenticating the signatures on the joint venture agreement. 
Defendants filed an unsigned affidavit of J. A. 
Klungervik and Motion for Extention of Time, requesting until 
March 1 to respond to plaintiff's Motion. 
On March 8, 1985, the Court granted plaintiff's 
motion as there had been nothing offered by defendants in 
opposition to it except a request for more time. 
The irregularities and lack of proper notices, 
complained of now do not constitute grounds for setting aside 
the judgments. 
Plaintiff's Request for Ruling was mailed directly to 
defendants, under the mistaken belief that counsel for 
defendants had withdrawn. One affidavit was also mailed 
directly to defendants, prior to counsel's appearance. 
Defendants did not complain of these actions until they filed 
their Amended Motion to Set Aside Judgment in November 1985. 
They did not raise them in June when their first Motion to Set 
Aside was filed. 
Defendants allege a copy of the Agreement was not 
attached to the Complaint. They were not prejudiced thereby 
as their pleadings in February referred to the agreement by 
paragraph number. 
On March 5, plaintiff mailed a motion to counsel, 
requesting that the unsigned affidavit filed by Bud Klungervik 
be stricken. This motion was granted March 8, the date the 
Court granted the relief prayed for in plaintiff's Motion for 
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Partial Summary Judgment. Although plaintiff should have 
given defendants five days notice plus three days for mailing, 
the error was harmless as the motion itself was really 
superfluous in view of the pending Motion for Partial Summary 
Judgment, to which defendants did not respond. Also, 
defendants did not object to the short notice until November, 
eight months later. 
Defendants claimed error in lack of notice of any 
hearings is without merit. The Seventh Judicial District 
Court follows Rule 2.8, which does not provide for hearings 
unless requested by the parties. 
The only hearing requested by defendants, was a 
request included in the Amended Motion to Set Aside. There is 
nothing in the record to document what transpired on the date 
set for hearing. Defendants should supplement the record to 
support their claim that the Court denied them a hearing. 
POINT II: 
On May 1, 1985, plaintiff filed its Motion for 
Supplemental Judgment, supported by the Affidavit of Robert M. 
McRae alleging that he had to personally rewrite the parties1 
loan with Basin State Bank without defendants' participation 
and that defendants' one-half obligation on the loan plus 
interest was $81,153.00. A Request for Ruling was mailed May 
10, 1985. Again no response or opposing affidavits were filed 
by defendants. On May 17, 1985, a Supplemental Judgment was 
entered. 
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Defendants do not complain of proper notice in these 
proceedings, as all pleadings were mailed to counsel and to 
defendants personally. 
Defendants claimed error that the proper parties were 
not named as plaintiffs, was raised for the first time in 
November after the judgment in favor of P & B Land Inc. had 
been fully satisfied. 
Any offset or profits to which defendants may be 
entitled will be paid from the profits at such time as there 
may be any after repayment of all expenses and cash 
contributions of the parties. This was provided for by the 
Findings of Fact and Conclusions of Law in March. 
These and other arguments made by defendants such as 
multiplicities of lawsuits are not grounds for setting aside 
the judgments, but are arguments that should have been raised 
by way of defense or counterclaim, and were not so raised, 
prior to judgment. 
POINT ill: 
Wide discretion is afforded the trial court in 
determining whether a party should be granted relief from a 
judgment. The trial court should only be reversed where a 
clear abuse of discretion is shown. 
Defendants only explanation for failing to respond to 
plaintiff's Motions was difficulty in communication with 
counsel because of Bud Klungervik's employment. No 
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explanation was offered as to why Karen Klungervik could not 
communicate with counsel. This does not constitute "excusable 
neglect." 
Defendants' other arguments do not constitute any 
other reason justifying relief and cannot be used to 
circumvent the time requirement under Rule 60(b). Defendants' 
Motion to Set Aside was untimely as to the March 8, 1985 
Order, which also included Findings of Fact and Conclusions of 
Law, which should be res judicata as to many issues now 
complained of. The March 8 Order found plaintiff was entitled 
to supplemental judgments and that defendants would be 
entitled to their share of the profits, at such time as the 
same may be available. 
Defendants have not proven any clear abuse of 
discretion by the court's denial of relief from a judgmment 
that has now been fully satisfied, pursuant to a sheriff's 
sale. 
ARGUMENT 
POINT I 
THE COURT PROPERLY GRANTED PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT. 
On February 4, 1985, plaintiff filed a Motion for 
Partial Summary Judgment, which was mailed to William Schultz, 
counsel for defendants (R. 25 and Addendum "F") This Motion 
was supported by two affidavits of Pat McRae. The December 
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12, 1984 Affidavit set forth allegations of defendants1 
defaults and amounts under the joint venture agreement. (R. 
6-8 and Addendum "C") It had been mailed directly to 
defendants, prior to the time counsel entered his appearance. 
The February 4, 1985 Affidavit acknowledged the authenticity 
of the signatures on the joint venture agreement. (R. 20-21 
and Addendum "E") 
Defendants1 response was to file a Motion for 
Extension of Time dated February 19, requesting until March 1, 
1985 to respond to plaintiff's Motion " • . . for the reason 
that defendants are presently in St. George, Utah while their 
counsel is in Salt Lake City and there is difficulty in 
communication." (R. 30 and Addendum "I") An unsigned 
Affidavit of Bud Klungervik was attached. (R. 31-32) 
On the same day that defendants requested more time, 
plaintiff requested a Ruling on its Motion for Partial Summary 
Judgment. (R. 28-29 and Addendum "H") Although the Judge 
never ruled on defendants' Motion for Extension of Time, no 
ruling was made until after March 1, the time requested. 
Rule 2.8 of the Rules of Practice in the District 
Courts and Circuit Courts of the State of Utah (hereinafter 
referred to as "Rule 2.8") is followed in the Seventh Judicial 
District Court and provides in relevant part as follows: 
<a) All motions, except uncontested or 
ex-parte matters, shall be accompanied by 
a brief statement of points and 
authorities and any affidavits relied upon 
in support there of. . . . 
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(b) The responding party shall file and serve 
upon all parties within ten (10) days 
after service of the motion, a statement 
of answering points and authorities and 
counter-affidavits. 
(c) The moving party may serve and file reply 
points and authorities within five (5) 
days after service of responding party's 
points and authorities. Upon the 
expiration of such five (5) day period to 
file reply points and authorities, either 
party may notify the clerk to submit the 
matter for decision. 
(f) Decision shall be rendered without a 
hearing unless requested by the court, . . 
(g) In all cases where the granting of a 
motion would dispose of the action or any 
issues thereof on the merits with 
prejudice, the party resisting the motion 
may request a hearing and such request 
shall be granted unless the motion is 
summarily denied. If no such request is 
made within ten (10) days of Notice to 
Submit for decision, a hearing on the 
motion shall be deemed waived. 
Rule 56, Utah Rules of Civil Procedure is also 
applicable and is as follows: 
(e) . . . When a motion for summary judgment 
is made and supported as provided in this 
Rule, an adverse party may not rest upon 
the mere allegations or denials of his 
pleadings, but his response, by affidavits 
or as otherwise provided in this Rule, 
must set forth specific facts showing that 
there is a genuine issue for trial. If he 
does not so respond, summary judgment, if 
appropriate, shall be entered against him. 
Nothing other than an unsigned Affidavit and Motion 
for Extension of Time, requesting until March 1 having been 
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filed by defendants, the Court granted the relief requested 
set forth in the Affidavit in support of plaintiff's Motion 
for Partial Summary Judgment in the sum of $20,854.54 on March 
8, 1985, more than a month after plaintiff filed and mailed 
its Motion for Partial Summary Judgment to counsel for 
defendants. (R. 36 and Addendum "J") Findings of Fact and 
Conclusions of Law were also entered. (P. 33-34 and Addendum 
"J") 
Admittedly plaintiff's Request for Ruling dated 
February 19, was not mailed to counsel for defendants but was 
mailed directly to defendants at 7985 South Deercreek Road, 
Salt Lake City. (R. 28-29) Five days earlier a Notice to 
Appear or Appoint Counsel was also mailed by plaintiff to 
defendants, informing them that their counsel had withdrawn 
and that a Motion for Partial Summary Judgment was pending. 
(R. 26-27) This was an error on plaintiff's part as counsel 
for defendants did not withdraw. In fact there never has been 
a withdrawal of counsel submitted by William L. Schultz, even 
though present counsel, Philip Foremaster, filed his Amended 
Motion to Set Aside Judgment on November 8, 1985. There is no 
claim by defendants that they have not received these 
documents mailed directly to them. 
Despite plaintiff's counsel's erroneous belief that 
William Schultz had withdrawn, he did file a Motion for 
Extention of Time on February 22, 1985, dated February 19, 
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1985. Nothing additional was submitted by Schultz until June 
17, 1985, when he moved to set aside the Supplemental 
Judgment. (R. 61-62 and Addendum "0") 
Although plaintiff's Motion to Strike unsigned 
Affidavit (R. 35 and Addendum "K") was only mailed to counsel 
three days before the same was granted on March 8, 1985, 
defendants took no action in the case until June 17, 1985, and 
even at that time did not complain about the short notice. 
Their Motion to Set Aside sought relief under Rule 60(b)(1)(6) 
and (7), Utah Rules of Civil Procedure, but they did not claim 
any error based on lack of proper notice of plaintiff's 
Request for Ruling, Motion to strike unsigned affidavit, or 
lack of notice of the joint venture agreement which are 
complained of now. These points were first raised in 
defendants1 November 1985 Amended Motion to Set Aside 
Judgment. (R. 70-73 and Addendum "Q") 
Defendants' present argument, which was first made in 
November, that a copy of the joint venture agreement was not 
attached to the Complaint and precluded a proper answer 
because defendants did not know what agreement the complaint 
referred to is without merit. The unsigned Affidavit of J.A. 
(Bud) Klungervik filed February 22, 1985 refers to paragraph 8 
of the joint venture agreement. (R. 31-32) 
Defendants failure to object to the notices and 
procedures for eight months, during which time defendants 
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filed their first Motion to Set Aside, and during which the 
judgment was satisfied by sheriff's sale, should preclude them 
from raising the issues now. 
In any event, the short notice of the Motion to 
Strike was harmless, in that the Motion was really 
superfluous. On March 8, 1985, when the Court granted the 
relief prayed for in plaintiff's Motion for Partial Summary 
Judgment, defendants had failed to file any affidavit or any 
other pleadings controverting plaintiff's Affidavits. The 
order was entered past the March 1 time requested by 
defendants within which they alleged they would respond. 
One other point repeatedly claimed by defendants to 
have been in error is lack of notice of any hearing on any of 
plaintiff's motions. Under Rule 2.8, followed in the Seventh 
Judicial District Court of Uintah County, hearings are not had 
on motions unless requested by the parties. Defendants never 
requested a hearing until their November amended motions, when 
a Request for Oral Argument and Notice of Motion setting the 
motions for hearing December 3, 1985 were included in the 
pleadings. (R. 70-73 and Addendum ,fQM) Neither party notified 
the clerk to submit the matter for decision, pursuant to Rule 
2.8(c). 
The Order denying defendants amended motions, and to 
which defendants did not object, recites that ,f. . . the 
matter having been submitted pursuant to Rule 2.8, Rules of 
-10-
Practice • . .", which typically does not contemplate hearing. 
(R. 151-152 and Addendum "S") There is nothing else in the 
record to indicate what transpired December 3, 1985, the date 
defendants designated on their Notice of Motion, and 
defendants should supplement the record pursuant to Rule 
11(g), Utah Rules of Appellate Procedure, or otherwise 
document their present objection to a lack of hearing. From 
the record before it, this Court cannot determine if the court 
refused to hear oral argument on December 3rd, or if 
defendants agreed to waive the same on that day or if counsel 
for defendants even appeared that day. 
POINT II 
THE COURT PROPERLY GRANTED PLAINTIFF'S MOTION FOR 
SUPPLEMENTAL JUDGMENT. 
The Findings of Fact and Conclusions of Law entered 
on March 8, 1985, found that there was due and owing as of 
January 1, 1985 the sum of $20,854.24, as defendants one-half 
share under the joint venture agreement. (R. 33-34 and 
Addendum "J") It further provided that " . . . plaintiff, in 
the future, is entitled to such further judgments as plaintiff 
or its predecesors may be required to pay monies owed by 
defendants in furtherance of the joint venture agreement."^ w 
Thereafter on May 1, plaintiff filed a Motion for 
Supplemental Judgment requesting defendants1 one-half of the 
principal amount due Basin State Bank, which loan plaintiff1s 
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officers had to personally rewrite without defendants 
participating and obligating themselves. (R. 37-38 and 
Addendum ,fL") This Motion was supported by the Affidavit of 
Robert M. McRae setting forth the amounts and circumstances 
surrounding the principal loan amount being rewritten by 
himself without defendants participation. (R. 39-40 and 
Addendum "L") These documents were mailed both to William 
Schultz, counsel for defendants, and to Klungervik's 
personally at the Deercreek Road address in Salt Lake City, 
Utah. No response having been received to the same plaintiff 
requested a ruling May 10, 1985, which was mailed to counsel 
and defendants. (R. 41 and Addendum "M") No counter-
affidavits or other pleadings were filed on behalf of 
defendants and therefore judgment was entered on May 17, 1985, 
a copy of which was mailed to Klungervik's personally and to 
counsel for Klungervik's, on May 17, 1985. (R. 43-44 and 
Addendum "N") 
On June 18 certain property belonging to defendants 
located in Salt Lake City, Utah was sold pursuant to a 
sheriff's sale, to satisfy the judgment, costs, and interest 
in the sum of $103,945.19, the same being purchased by P & B 
Land, Inc., which was the highest bid. (R. 68-69 and Addendum 
II mil \ 
One day prior to the sale defendants filed a Motion 
to Set Aside Judgments, Memorandum of Points and Authorities, 
and signed Affidavit of Bud Klungervik. (R. 45-62 and Addendum 
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"0") They took no further action to stay the execution to 
enforce the judgment provided for in Rule 62, Utah Rules of 
Civil Procedure. 
All notices on plaintiff's Motion for Supplemental 
Judgment were given to defendants personally and to their 
counsel. More than seventeen (17) days after the motion and 
other pleadings were mailed to counsel, judgment was entered 
as there were no responsive pleadings filed. Proceedings were 
in accordance with Rule 56, Utah Rules of Civil Procedure, and 
Rule 2.8. 
Defendants complained of no irregularities in these 
proceedings in their June 18 Motion to set aside, nor did they 
in their November Amended Motion, except lack of hearing, 
which is discussed in Point I above. The only excuse offered 
by defendants for their failure to respond to plaintiff's 
Motion was that due to Bud Klungervik's working conditions, he 
had difficulty in communicating with counsel. This does not 
constitute "excusable neglect" justifying granting relief from 
the judgments. 
Defendants allege that the judgments are void as they 
exceed the amounts prayed for in the Complaint. However, 
these proceedings were not strictly default proceedings as 
contemplated by Rule 55, Utah Rules of Civil Procedure where a 
party ". . • has failed to plead or otherwise defend" and the 
clerk shall enter his default. Rule 55 further provides that 
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after entry of the default no notice need be given the 
defaulting party. Rather these proceedings were governed by 
Rule 56, Utah Rules of Civil Procedure, which deals with 
summary judgment. The Complaint filed in November 1984 
requested judgment for $22,588 for the current past due 
amounts and for such other sums as plaintiff and its 
principalis may be called upon to pay for and on behalf of 
defendants at such time as said sums become due and owing. (R. 
1-2 and Addendum "A") Defendants were given notice of these 
sums claimed to be due and owing by the affidavits offered in 
support of plaintiff's motions which set forth the exact 
amounts and basis for the same. 
Defendants also argue that they should be allowed to 
join Robert McRae and Pat McRae as the real parties in 
interest. This argument was raised for the first time in 
defendants' November Amended Motion. Their answer admitted 
that they entered into the joint venture agreement in which 
Robert M. McRae and Pat McRae were the principals for 
plaintiff corporation. (R. 18-19 and Addendum D) The 
statements submitted in support of their first motion to set 
aside alleged payments on certain debts owed by P & B Land, 
Inc., Klungerviks and/or Green Field Downs, Inc. (R. 59-60 and 
Addendum "0") The memorandum argued an offset for retirement 
of these obligations of the "joint venture". (R. 45-51) The 
judgment entered in favor of P & B Land, Inc. was satisifed 
through the sheriff's sale before defendants even complained 
of the parties involved. 
One other ground offered by defendants for setting 
aside the judgments is that there should be an accounting and 
offsets for contributions made by them. The Findings of Fact 
and Conclusions of Law allow for this: 
At such time as there may be any profits after 
repayment of all expenses and cash 
contributions of the parties defendants will be 
entitled to their contractual share of any 
profits. (R. 33-34) 
At the present time the joint venture to subdivide 
the real property which was owned prior to the agreement by 
McRaes and conveyed to P & B Land, Inc. (R. 3*5 and Addendum 
"B") has not resulted in enough profits to pay the ongoing 
interest on the construction loan, and other debts of the 
enterprise. If and when the subdivision ever sells, 
defendants will receive their share of the profits, after 
repayment of the debts. 
POINT III 
THE COURT DID NOT ABUSE ITS DISCRETION IN DENYING 
DEFENDANTS1 RELIEF FROM THE JUDGMENTS. 
Defendants did not appeal the Court's order of March 
8, 1985 granting plaintiff's Motion for Partial Summary 
Judgment or May 17, 1985 Order granting Motion for 
Supplemental Judgment. Rather they seek relief under Rule 60, 
Utah Rules of Civil Procedure which sets forth under what 
circumstances the Court may grant relief from a final 
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judgment, order or proceeding. This rule is not limited 
solely to default judgments. Valley Leasing, Etc v. Houghton, 
661 P.2d 957 (Utah 1983) 
Defendants' original Motion to Set Aside Judgment 
sought relief under Rules 60(b)(1)(6) and (7)1. (R. 45-62) 
Defendants' Amended Motion to Set Aside also alleged, among 
other arguments, excusable neglect; the procedural errors 
discussed in Point I above; that there should be an accounting 
and offset; and that proper parties were not joined. (R. 70-83) 
Any motions under Rule 60(b)(1) based upon excusable 
neglect must be brought not more than three months after the 
1 
Rule 60(b) On motion and upon such terms as are just, the 
court may in the furtherance of justice relieve 
a party or his legal representative from a final 
judgment, order, or proceeding for the following 
reasons: 
(1) mistake, inadvertance, surprise, or excusable 
neglect; 
(6) the judgment has been satisfied, released, or 
discharged, . . . or it is no longer equitable 
that the judgment should have prospective 
application; or 
(7) any other reason justifying relief from the 
operation of the judgment. 
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judgment. Defendants1 Motion filed June 17, 1985 was clearly 
untimely as to the order of March 8, and Findings of Fact and 
Conclusions of Law, although timely as to the May 17, 1985 
Supplemental Judgment. 
Despite the other errors claimed by defendants and 
other arguments as to why the judgments should be set aside, 
the initial determination must be made as to whether or not 
they have demonstrated excusable neglect in failing to respond 
to plaintiff's Motion for Partial Summary Judgment and Motion 
for Supplemental Judgment and whether their request for relief 
was timely. Rule 60(b)(7) "any other reason justifying 
relief" from the judgment may not be used to circumvent the 
time limitation of Rule 60(b)(1). Pitts v. McLachlan, 567 
P.2d 171 (Utah 1977) Gardiner and Gardiner Builders v. Swapp, 
656 P. 2d 429 (Utah 1982.) 
The March 8, 1985 Order should not be set aside as 
defendants1 motion for relief was not filed within three 
months. Even if timely defendants have not proven excusable 
neglect. 
Lack of contact with the client, due to his long 
working hours and custom of visiting his wife who was 
terminally ill with cancer was held not to constitute 
excusable neglect. Airkem Intermountain Inc. v. Parker, 513 
P.2d 429 (Utah 1973) 
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In Heath v. Mower, 597 P.2d 855 (Utah 1979) the court 
stated that a party trying to set aside a default "must show 
that he has used due diligence and that he was prevented from 
appearing by circumstances over which he had no control." 
(Emphasis in original) 
The only excuse offered by defendants is ". . . the 
fact that he is self-employed in a construction business, and 
by the nature of his work is required to be away from his 
usual place of residence, as well as frequently in the field 
during the day away from phone ar other normal means of 
communication." (R. 47-48) No explanation is offered as to 
why his wife and co-defendant could not communicate with 
counsel during normal business hours. The motion for relief, 
although timely as to the Supplemental Judgment of May 17, 
1985, was also properly denied, as defendants did not meet 
their burden of proving excusable neglect. 
It is largely within the discretion of the trial 
court to set aside a judgment which has been entered on a 
party's default under Rule 60(b). While this discretion 
should be liberally exercised in favor of the defaulting 
party, the appellate court should only reverse the trial 
court's determination where a clear abuse of discretion is 
shown. Gardiner and Gardiner Builders v. Swapp, 656 P.2d 429 
(Utah 1982) Pitman v. Bonham, 677 P.2d 1126 (Utah 1984) 
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Defendants alleged difficulty in communication with 
counsel does not constitute "excusable neglect." The other 
arguments advanced by counsel such as offsets, multiple 
lawsuits, lack of proper parties are not reasons for granting 
relief from judgment. If they were to prevail at all it would 
be upon a showing of excusable neglect, which they have failed 
to do. 
The trial court properly granted plaintiff's motions, 
as defendants filed no affidavits or other memorandum 
contradicting plaintiff's allegations. Defendants have not 
met their burden in demonstrating a clear abuse of discretion 
in the trial court's determination that they are not entitled 
to relief and therefore the court's order denying relief 
should be affirmed. 
If defendants are not entitled to relief from the 
judgment, then their other motions to file counterclaim, join 
parties, etc. should also have been denied as the matter has 
been finally adjudicated and the judgment fully satisfied. 
CONCLUSION 
For the above stated reasons plaintiff requests that 
this Court affirm the Order of the trial court denying 
defendants' Amended Motion to Set Aside Judgment. 
DATED this ^S rJ day of June, 1986. 
McRAE & DeLAND 
^>ANN B. STRINGHAM 
Attorney for Respondent 
-19-
CERTIFICATE OF MAILING 
I do hereby certify that I mailed, postage prepaid, 
four (4) true and correct copy of the foregoing Brief of 
Respondent to Phillip L. Foremaster, Attorney for Appellants, 
165 North 100 East, Suite 1, St. George, Utah 84770 on 
this^^W day of June, 1986. 
to#^/4^J>fo "^  
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JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, Utah 84078 
Telephone: 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J. A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
: COMPLAINT 
: Civil No. \ 7fV-vV 
Plaintiff for cause of action against the defendants 
alleges as follows: 
1. On or about April 10, 1982, plaintiff and 
defendants entered into a joint venture agreement in which 
Robert M. McRae and Pat McRae were the principals for 
plaintiff corporation and defendants as individuals were joint 
venturers, A copy of said Joint Venture Agreement being 
attached and incorporated herein by reference. 
2. Pursuant to the terms of said Joint Venture 
Agreement the costs and expenses were to be born equally 
between plaintiff and defendants. 
3. Defendants have defaulted in the payment of costs 
and expenses in failing to pay their proportionate share 
thereof and plaintiff's principals have been called upon to 
make said payments. 
4. Defendants are in default to plaintiff in the sum 
of $22,588.26, 
WHEREFORE, plaintiff requests judgment against 
defendants for the current past due amounts owed plaintiff 
which sums have been paid on behalf of defendants by plaintiff 
as evidenced by the bank records at Basin State Bank and for 
such other sums as plaintiff and its principals may be called 
upon to pay for and on behalf of defendants at such time as 
said sums become due and owing on said joint venture 
subdivision. 
DATED this(^2^_ day o f November, 1984. 
? {tA*A* i \ 2iM^c 
JMNN B. ST&INGHAM /) 
t t o r n e y for P l a i n t i f f 
K-
JOINT VENTURE AGREEMENT 
J.A. "Bud" & Karen Klungervik as joint tenants with 
full rights of suvivorship and P & B Land, Inc. to joint 
venture and sub-divide Green Fields Downs, a recorded PUD 
within Uintah County. 
1. Escrow instructions have been filed with the Vernal 
Abstract Company, Vernal, Utah. 
2. Articles of a non-profit corporation have been filed 
w^ ith the office of the Secretary of State, State of Utah, for 
a non-profit corporation in which the undersigned have been 
signators with the exception of Karen Klungervik who agrees 
to be bound by this agreement. 
3. By-laws have been executed together with Restrictive 
and Protective Covenants which have been executed by the 
parties hereto, the latter of which has also been recorded in 
Uintah County. 
4. It is agreed that an earnest money option will be 
executed by and between Robert K. McRae and P & B Land, Inc., 
the terms and conditions of which are included by reference. 
5. All costs and expenses are to borne equally between 
P & B Land, Inc., and Klungerviks which shall include but 
not be limited to costs of off and on site improvements, 
engineering, real estate commissions, and any other obligations 
or costs which may arise for the total construction and 
completion of Green Fields Downs, aka Green Field Downs. 
6. Thereafter all excess proceeds will be divided equally 
after compliance with the above agreement, which include 
payment to P l B Land, Inc. the sum of $4 50,000.00 for the 
costs of the unimproved approximately 28 acres which is the 
land in the recorded subdivision. 
7. It is specifically agreed that James Drollinger# 
et ux. and Sherl Kump et ux. are to receive at the rate of 
$5,000.00 per acre as first proceeds from all sales, the 
same necessarily being paid to acquire clear title to said 
acreage, the entire balance due them which approximates 
$113,000.00 plus 8 1/2% interest from December 5, 1981, 
said principle and interest due to be deducted from the 
aforesaid $450,000.00 pro-rata. 
8. Any equipment supplied by either party to this 
letter of intent will be credited to that parties account at 
the fair market rentals for li}.e equipment, which shall 
include the price of equipment, with operator, fuel and 
maintenance as the costs are normally paid and assumed by 
lessors and lessees in Vernal, Utah. 
9. Personal labor and services of all four parties 
to this agreement are without charge including use of 
their personal vehicles including incidental transportation 
expenses necessary for the job. 
10. All actual and necessary expenses of the joint 
venture will be on an equal basis, 
11. Should Robert M. McRae or P £ B Land, Inc., add 
additional properties to this venture the land costs 
will be the same basic cost factor as set forth herein 
and in the earnest money agreement. Off site and on site 
improvements will be a cost plus 15% payable to the joint 
-3-
venture should a party be the contractor supplying same. 
12* Cash expenditures will be supported by paid 
receipts for re-imbursement purposes. 
DATED this 10th day of April, 1982. 
JOANN B. STRINGHAM, #0353 
Attorneys for Plaintiff 
209 East 100 North 
Vernal, Utah 84078 
Telephone: 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
AFFIDAVIT 
Civil No.'^eirW 
STATE OF UTAH ) 
: ss. 
County of Uintah ) 
PAT McRAE, a Joint Venturer in the Agreement dated 
April 10, 1982, being first duly sworn, deposes and says: 
1. In June, 1984, the parties in the above action 
being in need of funds to keep Green Field Downs current in 
its obligations, agreed to put $15,000.00 each in the bank to 
pay the interest on loan no. 15-10411-0 and cover 
miscellaneous expenses. 
2. On June 19, 1984, I deposited $15,000.00, to the 
Green Field Downs account and instructed the bank to make a 
direct draw of $12,348.56 for our half of the interest on the 
above loan, which was done. 
3. When Klungerviks were unable to make their one 
half payment of the interest due in Juner we agreed to borrow 
the money so the loan above would not go into default and 
Klungerviks agreed to pay the borrowed money back by November 
20, 1984. On September 4, 1984, we obtained a credit loan up 
to $30,000.00, loan no. 15-30640-0, at Basin State Bank and 
instructed the bank to put $16,918.00 representing 
Klungerviks1 $15,000.00 into the Green Field Downs Account and 
make a direct draw on the interest in the amount of $12,348.56 
that was due from Klungerviks. The $1,918.00 additional was 
to pay for bills that were overdue and we had paid out of our 
personal account, one half of which is owed by McRaes. 
4. On September 11, 1984, $5,670.26 was drawn from 
loan no. 15-30640-0 was put into the Green Field Downs account 
and the bank made a direct draw from that to pay the interest 
on loan no. 15-10411-0, one half of which is owed by each 
party. 
5. On November 30, 1984, $4,000.00 was drawn from 
loan no. 15-30640-0 and put into the Green Field Downs account 
to pay the property taxes and water assessments, one half of 
which is owed by each party. 
6. On December 12, 1984, $2,929.64 was drawn from 
loan no. 15-30640-0 and put into the Green Field Downs account 
to pay $2,929.64 for Klungerviks1 one half of the interest due 
on loan no. 15-10411-0 and McRae's personal check was given 
for the balance of $2,929.64. 
On November 25, 1984, I received a statement from 
Ashton Brothers addressed to K-3 Development Corp. c/o Bud 
Klungervik, 3800 West Main, Vernal, Utah 84078, for a past due 
balance of $1,481.82, one half of which is owed by each 
party. This debt is still outstanding. 
DATED THIS /Jl day of December, 1984. 
-7^>yi^/. 
PAT McRAE 
SUBSCRIBED AND SWORN to before me this Q"1^ day 
of December, 1984. 
NOTARY PUBLIC 
My commissian expires: 
5-19-88 
CERTIFICATE OF MAILING 
I hereby certify tnat I mailed, postage prepaid, a 
copy of the foregoing to J.A. Klungervik ana Karen Klungervik, 
7985 S. Deercreek Road, Salt Lake City, UT on this \Qjtlx day 
of December, 1984. 
•ANN B. STRINGHAM (j 
William L. Schultz 13626 
LUSTY & SCHULTZ 
455 East 400 South 
Suite 301 
Salt Lake City, Utah 84111 
Telephone: (801) 359-0080 
Attorney for Defendants 
IN THE SEVENTH JUDICIAL DISTRICT COURT 
IN AND FOR UNITAH COUNTY, STATE OF UTAH 
P & B LAND, INC. , ' 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
1 A N S V E R 
i Civil No. 84 CV 461U 
COMES NOW, the Defendants, J.A. (Bud) Klungervik and 
Karen Klungervik, by and through their attorney of record, 
William L. Schultz and admit, deny and allege as follows: 
1. Defendants admit the allegations as set forth in 
paragraph 1 of Plaintiff's Complaint. 
2. Defendant's copy of the Complaint did not have a 
copy of the joint venture aqreement attached thereto, contrary 
to the assertions of paragraph ? of Plaintiff's Complaint. 
Therefore, Defendants are without sufficient knowledge to 
admit or deny the allegations of paraqranh 2 of Plaintiff's 
Complaint and therefore deny the same. 
3. Defendants are without suffcient knowledge to determine 
if they are obligated to proportionate share of the expenses, 
and are further without sufficient knowledge to reply as to 
whether Plaintiff's principals have been called upon to make 
any payments, and therefore deny each and every allegation 
contained in Paragraph 3 of Plaintiff's Complaint. 
4. Defendants deny the allegations of Paragraph 4 of 
Plaintiff's Complaint. 
5. Defendants deny each and every allegation of 
Plaintiff's Complaint not herein specifically admitted. 
FIRST AFFIRMATIVE DEFENSE 
6. As the Defendant's First Affirmative Defense, 
Defendants allege that Plaintiff has failed to state a claim 
upon which relief may be granted. 
WHEREFORE, Defendants pray that the Plaintiff's Complaint 
be dismissed and that Plaintiffs take nothing thereby, for a 
reasonable attorney's fee for defending this action, together 
with their costs accrued therein, as well as any other relief 
this Court .-deems just and equitable. 
DATED this 31st day of January, 1985. 
CERTIFICATE OF MAILING 
L. FCEULTZ 
Attorney for/Defendants 
J hereby certify that on the 31stday of January 
1985 I mailed^a true and correct copy of the foregoing Answer to 
Joann B. Stringham, Attorney for Plaintiff, 209 East 100 North, 
// 
Vernal, Utah B4078, postage prepaid. 
JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
Telephone: 789-1666 
L»MT*H COUNT v
 ! T, U 
FEB 11 1985 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COtEJTX DEPUTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
A F F I D A V I T 
C i v i l N o . 8 4 - C V - 4 6 1 U 
STATE OF UTAH ) 
ss. 
County of Uintah ) 
PAT McRAE, being first duly sworn, deposes and 
says: 
1. Affiant herein is an owner in plaintiff corpor-
ation and is a signature to that attached Joint Venture 
Agreement which was inadvertently not attached to the Complaint 
served upon defendants. 
2. Affiant is familiar with the signatures of 
the defendants as contained in said joint venture agreement 
and the same are true and authentic signatures of the defendants, 
ADDENDUM ,,xEf^ 
DATED this 4th day of February, 1985, 
7f / ; : % 
-7 
PAT McRAE 
SUBSCRIBED AND SWORN to before me this 4th day 
of February, 1985. 
NOTARY PUBLIC 
Residing at: (.iC-U^ CX^ , t ItCLi) 
My commission expires: 
CERTIFICATE OF MAILING 
I -hereby certify that I mailed, postage prepaid, 
a copy of the foregoing to William L. Schultz, Attorney 
for Defendants, 455 East 400 South, Suite 301, Salt Lake 
City, UT 84111 on this 4th day of February, 1985. 
O 
Jj&'ANN B . STRINGHAM 
• ? X 
JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
Telephone: 789-1666 
FILED 
DISTRICT COURT 
U^'TAH COU\'Tv UTAH 
FEB 11 1-5 
BY. .DEPUTY 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs, 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
Civil No. 84-CV-461U 
Plaintiff moves this Court for a Partial Summary 
Judgment based on the pleadings and affidavits on file 
herein. 
DATED this 4M day of February, 1985. 
IV O.tv^ O N 1>"7Af,^ -
Jj6ANN B. STRINGHAM Y 
Attorney for Plaintiff 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, 
a copy of the foregoing toWilliam L. Schultz, Attorney for 
Defendants, 455 East 400 South, Suite 301, Salt Lake City 
UT 84111 on this ^|^1 day of February, 1985. 
-~"V f'lA^ A 'S^TA \yCA^-^' L 
JDANN B. STRINGHAM O 
JoANN B. STRINGHAM, #0353 
Attorneys for Plaintiff 
209 East 100 North 
Vernal, Utah 84078 
Telephone: 789-1666 
FILED 
DISTRICT COURT 
FEB 15 «-c-
DOHUIIIV LUU'- .^um; 
BY_______DEPUTY 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J. A. (BUD) KLUNGERVI&, 
and KAREN KLUNGERVIK, 
Defendants. 
NOTICE TO APPEAR OR 
APPOINT COUNSEL 
Civil No. 84CV461U 
TO THE DEFENDANTS: 
You are herewith notified to appear in person or 
appoint counsel in the above case. You are notified that 
William L. Schultz has filed his withdrawal of counsel; you 
are further notified that on January 4, 1985 a Motion for 
Partial Summary Judgment based upon the pleadings and 
affidavit on file in this case was filed with the Court and a 
copy was served upon your counsel. 
DATED this /VW W day of February, 1985. 
"0/oANN B. STRINGHAM 
Attorney for Plaintiff 
ADDENDUM "G" 
CERTIFICATE OF MAILING 
I do hereby certify that I mailed, postage prepaid, a 
true and correct copy of the foregoing to J. A. (Bud) 
Klungervik, defendant, 7985 South Deercreek Road, Salt Lake 
City, Utah &4121 on this /^1 h day of February, 1985. 
V Cx ^ n^ , ^\\ a »»_. u 
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JoANN B. STRINGHAM, #0353 
Attorneys for Plaintiff 
209 East 100 North 
Vernal, Utah 84078 
Telephone: 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J. A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVICK, 
Defendants. 
: REQUEST FOR RULING 
: Civil No. 84-CV-461U 
Plaintiff, through counsel, requests this Court to 
make a ruling in the above entitled matter based upon the 
pleadings on file herein. On or about February 4, 1985, 
plaintiff's Motion for Partial Summary Judgment were filed 
with the Court and copies mailed to opposing counsel, with no 
response having been received to date. 
DATED this ///V/ day of February, 1985. 
:ZJ, '< < , \ ; - ? . f 
JoANN B . STRINGHAM \ 
- ' A t t o r n e y f o r P l a i n t i f f " 
ADDENDUM "H" 
CERTIFICATE OF MAILING 
I do hereby certify that I mailed, postage prepaid, a 
true and correct copy of the foregoing to J. A. (Bud) 
Klungervik and Karen Klungervik, defendants, 7985 South 
Deercreek Road, Salt Lake City, Utah 84121 on this \(\l> day 
of February, 1985. 
(. \ -sf-. C 
-2-
WILLIAM L. SCHULTZ #3626 
LUSTY & SCHULTZ 
455 East 400 South 
Salt Lake City, UT 84111 
Telephone: 801-359-0030 
IN THE SEVENTH JUDICIAL DISTRICT COURT ^ 22 /G.. 
IN AND FOR UINTAH COUNTY, STATE OF UT^H 
-fiep; UTy 
P & B Land, Inc., 
Plaintiff 
vs. 
J.A. BUD KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants 
MOTION FOR EXTENSION 
OF TIME 
84 CV 461U 
Come now tne Defendants, by and throuah their attorney of record, 
and request that this Court qrant an extension of time to respond 
to Plaintiff's Motion for Partial Summary Judqment until March 1, 
1985 for the reason that Defendants are presently in St. Georqe 
Utah while their counsel is in Fait Lake and there is difficulty 
in communication. Defendants will file an affidavit in onoosition 
to Plaintiff's Motion, an unsiqned c-py of which is attached hereto and 
has been forwarded to Plaintiff's counsel. 
DATED this /<% Q\ day of February, 1985. 
KILLIAM^L. SCHO&TZ 
Attorney for Dependants 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct cocy of 
the foraoinq Motion and an unsigned copy of the Affidavit of Bud 
Klunaervik to JoAnn B. Stringham, Attorney for Plaintiff, 209 East 
100 North, Vernal, UT 84078~ this ~?/)Jj] day of February, 1985, 
t>ostage prepaid. / f / / 
WILLIAM L. SCh^ i/TZ #3626 
LUSTY & SCHULTZ 
455 East 400 .South 
Salt Lake City, UT 84111 
Telephone: 801-359-0090 
IN THE SEVENTH JUDICIAL DISTRICT COURT 
IN AND FOR UINTAH COUNTY, STATE OF UTAH 
P & B Land, Inc., 
Plaintiff 
vs. 
J.A. BUD KLUNGERVIK and 
KAREN KLUNGERVIK, 
AFFIDAVIT OF BUD KLUNGERVIK 
Civil No. 34CV 461U 
Defendants 
J.A. (BUD) (KLUNGERVIK, being first dulv sworn and placed upon 
; i ' " v ; : M •••:• :':'• •' " " • ' " • 
his oath, s t a t e s and sears as follows: 
• • • • . ' • . . ' : ' . - ' ' ' ] > \ - ' •.:• '•• . 
-1.That he is one,of the Defendants in i€he above-entitled action 
'1 
and has first Hand knowledge of the facts hereinafter stated. 
• • . • v; . •.'.-. : • -i ' v\ - :=• • vs. . . • 
2. That- he|, has. provided goodsy services and materials to 
P fr B Land, INCj., outside of and ib addition to any goods/ services 
and materials to be provided pursuant to the joint venture agree-ment, 
Affiant has made demand for payment ifor these, but to date* 
, - • • . - .•• ' "
; > ' . v - - | ; • • ^ • > - y : - • " " " ! • ' • ' • , ; . - ! : • - , ' • " • • ' '• " • • 
no payment has (been forthcoming from Plaintiff.•; •:•:Defendants 
are entitled toi an offset against Plaintiff^ claims. 
3. Under the terras of paragraph 8 of-the Joint Venture 
• •-••- i: ' ! - V > V •' i -i':'' •'-':: '•:'-': ':-
Agreement, Defendants are entitled to the fair market value 
. . • ' : !r '• • : • ' - .' . ; ". • • • v i ' > : i i • - ' ' •• .-.: h - '• • • • " 
r en t a l for the luseof -their equipment^provided to date to P la in t i f f . 
r4L.M„,;;pefenf^ i^t J ias-constructed ;a r e s iden t i a l dwelling on 
property owned jby Pj^'B* Defendant i s er i t i t led to an offset for 
• • •• [ * - : : * - • • > ; • • • > • • : • • ' • • - • : - • • ; • • • - ; - • • ' 
the reasonable {Value therof against -the claims of P la in t i f f . 
5-
5. Upon first experiencing financial difficulties, affiant 
approached P & B with the express purpose of withdrawing from 
the joint venture and further to release Karen Klungervik from 
further participation and liability. Affiant offered his interest 
in the dwelling as well as a release from any further claims 
in P & B to extinguish any and all obligations of Defendants to 
Plaintiff, whether present of future. P & B by and through its 
authorized agents accepted Defendants1 offer. Defendants there-
after tendered performance but were refused. Affiants are therefore 
released from any obligation to P & B through accord and 
satisfaction. 
6. Defendants are entitled to one-half of the qross 
profits of P & B„ To date, no such profits have been paid to 
defendants. 
DATED this day of ,1985. 
SUSCRIBED AND SWORN to before me this day of 
, 1985. 
NOTARY PUBLIC 
MY commission expires: Residing at: 
JoANN B. STRINGHAM, #0353 
Attorneys for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
(801) 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, : 
FINDINGS OF FACT AND 
vs. : CONCLUSIONS OF LAW 
J.A. (BUD) KLUNGERVIK and : Civil No. 84CV461U 
KAREN KLUNGERVIK, 
Defendants. 
1. Defendants, on April 10, 1982, entered into a joint 
venture agreement with plaintiff's predecessors, a copy of the 
same being attached to the affidavit of Pat McRae. 
2. Defendants have failed to make their contributions 
as required by said joint venture agreement and there is due and 
owing as of January 1, 198 5, representing defendants1 one-half 
of funds owed pursuant to the said joint venture agreement the 
sum of $20,854.24, which as of that date remains unpaid. 
~3~ Pursuant to the terms of said joint venture agreement 
and based on the affidavits and pleadings on file herein in 
which defendants are in default, plaintiff is entitled to a 
partial judgment for said sums and for such supplemental judgments 
as plaintiff or its predecessors may be obligated to pay on 
behalf of defendants, costs in the sum of $65.75 and interest 
thereon until paid. 
CONCLUSIONS OF LAW 
1. Defendants entered into a joint venture agreement 
with plaintiffs1 predecessors on April 10f 1982, which is in 
default. 
2. Defendants have a past and continuing obligation to 
make their one-half contributions to the joint venture agreement. 
3. At such time as there may be any profits after 
repayment of all expenses and cash contributions of the parties 
defendants will be entitled to their contractual share of any 
profits. 
4. Plaintiff, in the future, is entitled to such further 
judgments as plaintiff or its predecessors may be required to 
pay monies owed by defendants in furtherance of the joint venture 
agreement. 
DATED this ;> day of March, 1985. 
BY THE COURT: 
~^ ' W - "w^-.-V.. 
RICHARD C. DAVIDSON 
District Judge 
CERTIFICATE OF MAILING 
I hereby certify that £ mailed, postage prepaid, a 
copy of the Findings of Fact, Conclusions of Law and Order 
to William L. Schultz, Attorney for Defendants, 455 East 400 
-South, Salt Lake City, UT 84111 on this y day of March, 1985. 
JoANN<-B. STRINGHAM 
JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
(801) 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
O..JW-. 4-BUD-) -KI/UN<*ERV-IK' and 
KAREN KLUNGERVIK, 
Defendants. 
It appearing to the Court that defendants have failed 
to comply with the Utah' Rules of Civil Procedure in good faith, 
IT IS HEREBY ORDERED that defendants' Answer is 
stricken and a partial default judgment enter in the sum of 
TWENTY THOUSAND, EIGHT HUNDRED,_ _FJFTY FOUR AND 24/100 DOLLARS 
($20,854.24) . 
DATED this C7 -day of March, 1985. 
BY THE COURT: 
'"'RICHARD C. "DAVIDSON ^" 
D i s t r i c t J u d g e 
t''\ f) 7 
O R D E R T 
/k. 1):J) 
C i v i l No.--84CV4$lU , 4 , . , . , „ 
JoANN B. STRINGHAM, 0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
(801) 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
M O T I O N 
Civil No. 84CV461U 
plaintiff moves this Court to strike defendants' 
belated response on the grounds that the unsigned affidavit, 
even if signed, does not comply with Rule 56, Utah Rules 
of Civil Procedure. 
DATED this £ H. day of February, 1985. 
^6ANN B. S T R I M G H A M 5 
Attorney for Plaintiff 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, a 
copy of the foregoing to William L. Schultz, Attorney for Defendants, 
455 East 400 South, Salt Lake City, UT 84111 on this £)¥L day of 
February, 1985. 
JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
(801) 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
MOTION FOR SUPPLEMENTAL 
VS. : JUDGMENT 
J.A. (BUD) KLUNGERVIK and : Civil No. 84CV461U 
KAREN KLUNGERVIK, 
Defendants. 
Plaintiff moves this Court for a Supplemental Judgment 
against defendants as follows: 
1. For the sum of $75,000.00 representing defendants 
one-half of the principal amount due Basin State Bank, which 
plaintiff's officers have had to personally re-write said loan 
without defendants participating in said loan and for which 
plaintiff's officers are personally liable on the re-write. 
2. For the sum of $4,345.51 representing one-half of 
the accrued interest on said construction loan at the time of 
re-writing same. 
3. For the sum of $1,808.15, being the accrued interest 
on monies borrowed to pay the promissory note due for the 
FILED 
DISTRICT COURT 
MAY 1 1985 
O U n u . n r cuOrv ^ ^ n » \ 
B Y
 DEPUTY 
ADDENDUM " L " 
borrowing of funds to pay defendants' one-half due on the 
joint venture agreement. 
DATED this day of April, 1985. 
—^gJANN B. S T R I N G H A M u 
Attorney for Plaintiff 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, a 
copy of the fore9°-ing to the., following, on this ^gsSLs day of AjgjAa, 
1985, 
Mr. William L- Schultz 
Attorney for Defendants 
455 East 400 South 
Salt Lake City, UT 84111 
Mr. J.A. Klungervik 
and Mrs. Karen' Klungervik 
Defendants 
7985 South Deercreek Road 
Salt L^ke City, UT 
JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
(801) 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
STATE OF UTAH ) 
: ss. 
County of Uintah ) 
ROBERT M. McRAE, an Officer and Director of Plaintiff, 
being first duly sworn, deposes and says: 
1. Affiant has been called upon by Basin State Bank 
to re-write the subject construction loan in the principal sum 
of $150,000.00, $75,000.00 of which is due by defendants pursuant 
to the joint venture agreement on file herein. 
2. One-half of the interest at the time of the re-
write is the sum of $4,345.51 
3. Affiant has been called upon to make interest 
payments on monies heretofore borrowed in the subject of the 
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Civil No. 84CV461U 
initial judgment entered in favor of plaintiff of against 
defendant, in the sum of $1,808.15. 
The total sum for which plaintiff is entitled to 
a supplement judgment in accordance with the Findings of Fact, 
Conclusions of Law and Judgment heretofore entered is the sum of 
$81,153.66. 
DATED this day of April, 1985. 
ROBERTkM. McRAE 
SUBSCRIBED AND SWORN to before me this day of April, 
1985. 
My commission expires: 
NOTARY PUBLIC 
Residing at Vernal, Utah 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, a copy 
of the foregoing to Mr. William L. Schultz, Attorney for Defendants, 
455 East 400 South, Salt Lake City, UT 84111 and Mr. J.A. Klungervik 
and Mrs. Karen Klungervik, Defendants, 7985 South Deercreek Road 
Salt Lake City, UT on thisSfedL day of ASBESL, 1985. 
jJoWJN B. STRI'NGHAM 
Attorney for Plaintiff 
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JoANN B. STRINGH^M' #0353 
Attorney for Plaintiff 
209 East 100 Nort-h 
Vernal, UT 84070 
(801) 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OFE*JINTAH COUNTY 
~^" DEPUTY 
DUr 
P & B LAND, INC.r 
Plaintiff/ 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK* 
Defendants. 
REQUEST FOR RULING 
Civil No^,£4-CV-46lU 
Plaintiff/ by and through counsel, requests this 
Court to make a puling on Plaintiff's Motion for Supplemental 
Judgment on file herein. 
DATED this 10th day of May, 19 85. 
ty. Wft? (AAAS^ 4~ 
ANN B. STRIN0HAM 
ttorney for Plaintiff 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, a copy 
of the foregoing to William L. Schultz, Attorney for Defendants,v 
455 East 400 South, Suite 201, Salt Lake City, UT 84111 and to 
Mr. J.A. Klungervik and Mrs. Karen Klungervik, 7985 South Deercreek 
Road, Salt Lake City, UT on this 10th day of May, 1985. 
(JDoMm B. STRINGHAM X 
JoANN B. STRINGHAM, #0353 
Attorney for Plaintiff 
209 East 100 North 
Vernal, UT 84078 
(801) 789-1666 
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC. 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVI-K and 
KAREN KLUNGERVIK, 
Defendants. 
JUDGMENT 
Civil No. B4-GV^46LU 
Plaintiff, having made a Motion supported by and Affidavit 
in good form for a supplement judgment as provided in the Findings 
of Fact, Conclusions of Law and Judgment heretofore entered, a 
supplemental judgment is rendered in favor of plaintiff and against 
defendants for a total sum of EIGHTY-ONE THOUSAND, ONE HUNDRED AND 
FIFTY-THREE AND 66/100 DOLLARS ($81,153.66), which, with the 
previous judgment in the sum of TWENTY THOUSAND, EIGHT HUNDRED, 
FIFTY-FOUR AND 24/100 DOLLARS ($20,854.24 entered on March 8, 1985, 
with accrued interest thereon in at the rate of twelve percent (12%) 
per annum, the Court now enters a total judgment in the sum of 
ONE HUNDRED AND TWO THOUSAND, FOUR HUNDRED AND EIGHTY-NINE AND 
50/100 DOLLARS ($102,489.50. 
,tf 
DATED this / 7 day cf May, 1985. 
BY THE COURT: 
RICHARD C. DAVIDSON 
District Court Judge 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, a copy 
of the foregoing to William L. Schultz, Attorney for Defendants, 
455 East 400 South, Salt Lake City, UT 84111 on this 17th day 
of May, 1985, and to Mr. J.A. Klungervik and Mrs. Karen Klungervik, 
7985 South Deercreek Road, Salt Lake City, UT on this 17th day 
of May, 1985. 
C > • JU .^ £ ^ ; L t < <'^-' 
JoANN B . STRINGHAM 
William L. Schultz #3626 
455 East 400 South 
Suite 301 
Salt Lake City, Utah 84111 
Telephone: (801) 359-0080 
Attorney for Defendants 
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IN THE SEVENTH JUDICIAL &ISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. ] 
J.A. (BUD) KLUNGERVIK and j 
KAREN KLUNGERVIK, ) 
Defendants. 
MOTION TO SET ASIDE 
JUDGMENT 
) Civil No. 84CV461U 
Defendants J.A. (Bud) and Karen Klungervik hereby move 
the court for an Order vacating and setting aside the 
Supplemental Judment entered May 17, 198 5. This Motion is 
based upon the provisions of Utah Rules of Civil Procedure 
55(c) and 50(b) (1), (6), and (7). The specific grounds for 
this Motion are set forth in the Affidavit and Memorandum 
filed herewith. 
DATED this /TOT day of June, 1985. 
^ 7 
WILLIAM L. SCHULTZ 
Attorney for Defendan 
CERTIFICATE OF DELIVERY 
/Yfift I hereby certify that on the  7 (JVj day of June, 1985 
3b_fc£ute-„~^ ad~correct -copy—-of ±he^-f<^r^<?o±fte^-fio±iiyh to Set ~~KsTSe 
Supplemental Judgment and Affidavit of J.A. (Bud) Klungervik 
was ahnd delivered to McRae & DeLand, 132 South 600 East, 
Salt Lake City, Utah 84111 and mailed to JoAnn B. Stringham, 
Attorney for Plaintiff, 209 East 100 North, Vernal, Utah 
84078, postage prepaid. 
h WILLIAM L. KFULT 
Attorney for Defendants 
Will iam L. Schu l t z #3626 .... D/srft,CT „ „, _ w T _*LED 
4 55~East~4 00~South ' (""7^ ^ IS'"77" 
Suite 301 
Salt Lake City, Utah 84111 
Telephone: (801) 359-0080 
Attorney for Defendants 
By. 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B 
vs. 
J.A. 
KAREN 
LAND, 
(BUD) 
, INC., * 
Plaintiff, ) 
"KLUNGERVIK and 5 
KLUNGERVIK, ) 
Defendants. ) 
MEMORANDUM OF POINTS 
AND AUTHORITIES IN 
SUPPORT OF DEFENDANTS1 
MOTION TO SET ASIDE 
JUDGMENT 
Civil No. 8 4CV4 61U 
Defendants hereby submit the following Points of Authorities 
in Support of their Motion to Set Aside a Summary Judgment and 
Supplemental Judgments filed on March 8, 1985 and May 17, 1985. 
FACTS 
On or about April 4, 1982, the Defendants J.A. (Bud) and 
Karen Klungervik and P&B Land, Inc. entered into a joint 
venture agreement to subdivide Greenfield Downs located in 
Uintah County, Utah. A copy of that joint venture agreement 
is attached hereto and hereby incorporated by reference. 
Paragraph 5 of said joint venture agreement provides that 
"all costs and expenses are to be born equally between P&B 
Land, Inc., and Klungerviks." 
2* Paragraph 8 of said joint venture agreement provides 
that "any equipment supplied by* either party to this letter 
of intent will be credited to that parties' account at the 
fair market rentals per like equipment, which shall include 
the price of equipment, with operator, fuel and maintenance 
as the costs are normally paid and assumed by Lessors and 
Lessees in Vernal, Utah." 
3. On or about November 27, 1984, Plaintiffs P&B Land, 
Inc., filed this lawsuit to collect amounts allegedly due 
and owing from Defendants pursuant to the joint venture 
agreement. 
4. Pursuant to appropriate Motions, this Court entered 
a partial Default Judgment .on M&rch 8, 1985 in the amount of 
$20,854.24. Pursuant to paragraph 3 of the Findings of Facts 
and Conclusions of Law entered therewith, Plaintiff was 
entitlad-io -"-suofo * supplemental judgment-as Fiaintiff or its 
predecessors may be obligated to pay on behalf of Defendants.11 
5. On or about April 30, 1985 Plaintiffs filed a Motion 
for a Supplemental Judgment, accompanied with the Affidavit 
of Robert M. McRae. Paragraph 1 of said Affidavit states 
that affiant was required to rewrite the subject construction 
loan in the principle some of $150,000.00, $75,000.00 of which 
was due and owing by Defendants. 
6. On or about May 17, 1985, this court entered its 
Supplemental Judgment, incorporating its prior Default 
Judgment, for a total amount due and owing of $102,489.50 
and $65.75 accrued costs. 
SUMMARY OF ARGUMENT 
Defendants reauest that the court rule whether 
theirs -pr^yex for relief under Utah Rules ~e£-Civil Procedure 
60(b) (1) ,(6), and (7)f provides aood cause for the setting 
aside of the Default and Default Judgment, based on the 
Affidavit filed in support hereof and that the Defendants 
have a meritorious defense to this action. Specifically, 
Defendants argue mistake, inadvertence, surprise and 
excuseable neglect. Further, Defendants allege that the 
Judgment has been satisfied, and it is not equitable that 
the Judgment have prospective application. Defendant 
J.A. Klungervik is entitled to offsets both due to the 
>XJbligationa ha has retired aitd f or -the- eosts and* expenses 
of his equipment, pursuant to the joint venture agreement. 
The Supplemental Judqment should not be granted, since 
*he ^Affidavit t>f- Robert McRae does not Hllege that" Tie" Is' 
a predecessor of the Plaintiff. 
Point One.. 
Defendants request that this court grant their prayer 
for relief due to mistake, inadvertence, suprise, or excuseable 
neglect. 
Defendants reouest that this court rule whether their 
prayer for relief under Utah Rules of Civil Procedure 60(b)(1) 
is appropriate due to the fact that he is self employed in 
a construction business, and by the nature of his work is 
required to be away from his usual place of residence, as well 
as frequently in the field during the day away from phCmes 
or other normal means of communication. Defendant points out 
that while the subject matter of this litigation arose in 
Sternal, his counsel d^ -Located* in Salt ~Lake C4ty, and he has 
been engaged in employment in St. George, Utah and during 
the past winter. Despite that fact, Defendant continuously 
attempted to either negotiate a settlement to this lawsuit 
or to arrange for the discharge of joint venture liability. 
Defendant was successfully able to retire almost $35,000.00 
worth of joint venture liability. See Affidavit of J.A. 
(Bud) Klungervik and attachments thereto. The substantial 
negotiation with the opposinq party, as well as those 
carried on with the joint venture creditors resulted in a 
confused ^ st;ate £>£ $£f&ix& in whiGh Defendant Bud ^ Klunqervik 
was hopeful that the matter could be resolved either without 
recourse to Supplemental Judgments, or if such judgment were 
en4>ered by negotiations thereafter. Defendant ~a:!ltege£ IfhSft 
he has not shirked his responsibility to resolve the problems 
created by this lawsuit, but that his attempts to do so should 
not be held against him and having created a situation where 
he was unable or incapable of responding to Plaintiff's Motion 
for Supplemental Judgment. Defendant respectfully points out 
that his efforts to retire corporate obligations were successful 
in an amount of almost twice that of the amount of the original 
Default Judgment. The fact of Defendants repeated efforts 
to resolve this matter, along with his meritorious defenses, 
and equitable offsets provide basis for this court to set 
aside the Default Judgment, to allow the matter to be 
determined on its merits. 
Point Two. 
Defendants a^a entitled *feo relief under Utah Rules 6f 
Civil Procedure 60(b)(6) and (7) because the Judgment 
herein has been satisfied, released and discharged, and 
that equity demands relief from the operation of the 
Judgment. As set forth in the Affidavits and the statement 
of facts herein, substantial negotiations effecting 
Plaintiff's liability on the original joint benture agreement 
has resulted^in a situation where Defendant J,A. (Bud) 
Klungervik has retired certain obligations of the joint 
venture and is entitled to offsets for services performed. 
As^ ah-a^ sulfe—e& -Defendants * efforts^ Plaint iff' s 
actual damages incurred in this reaard have invitiated or 
substantially dimished. Although Defendant has not been 
able to obtain exact fi^r&sr* aS**t& his t6tar amount's o¥ 
contribution, he should be allowed to pursue his claim and 
to present his evidence at a full hearing, and not have 
the matter adjudicated on the basis of a Default Judgment. 
Defendants assert that a showing has been made, that 
Plaintiff's damages have been mitigated, discharged, released, 
satisfied or otherwise encompassed by the actions of the 
parties herein. 
Defendant would point out to the court that the initial 
obligation to Basin State Bank was structured such that the 
obligations came due and owing on a periodic basis, As such, 
while Defendant acknowledges his delinquency in the amount 
of the original Default Judgment, Defendant points out that 
he has retired almost twice the amount of that obligation. 
Thus he has satisfied '"the underlying Judgment uf>on which the 
Supplemental Judgment rests. 
Further, Defendant is entitled to offsets for any 
equipment supplied by himself to be credited at a fair 
market value. Defendant's contributions in this regard 
have been substantial. 
Pursuant to the terms of the original Default Judgment, 
paragraph 3, the Plaintiff is entitled to supplemental 
judgments as the Plaintiff or Plaintiff's predecessor may 
be obligated to pay on behalf of Defendant. Defendants 
UfiW^ d^ rgue that.4^-Supplemental Judgme&t need-be set aside 
due to the fact that the supporting Affidavit of Robert 
McRae, dated April 30, 1985 shows neither that an 
obligation has been incurred:"by *tfre^  Plaintiff" 'ifflhilrcase, 
or that the affiant, who states in paragraph 1 that he has 
been called upon to rewrite the subject construction loan, 
is a predecessor in interest to Plaintiff P&B Land, Inc.. 
In addition, although the Affidavit states that the original 
loan has been rewritten, and that $75,000.00 is the 
Defendant's just and due share of the rewritten loan, the 
Affidavit does not state that that amount has been paid on 
behalf of Defendants. To the contrary, the Affidavit of 
J.A, (Bud) Klungervik, filed herewith, indicates that tie 
obligation is ongoing, to be paid monthly. At the very most, 
Plaintiff in this case should be entitled to a Default 
Judgment in the amount of its actual out-of-pocket expenditures. 
Thus the Default Judgment should be set aside pursuant to 
.Section 7 of .Rule 6-0 (b), providing relief f or -tmy nreascwfi 
justifying such. At the very worst, the obligation 
alleqedly due and owing by Affiant Robert McRae is 
equivalent to those services provided by his joint 
venturer, J.A. Klungervik. There is one difference in 
that while Defendant has already performed the services 
required of him, but as of yet has not recieved compen-
sation, affiant McRae asked for compensation for obligations 
not yet paid or performed. Thus it is equitable that relief 
be granted from this Judgment at this time. 
SUMMARY 
The Utah Supreme Court's holding in Utah State Department 
of Social Services v. Muscleman, 667 P.2d 1053(Utah, 1983), 
sets foa?<fel* requirements^ *that a meritorious defense must be 
set forth with specific detailed facts which will result in 
a judgment different from the one entered. Mr. Klungervik's 
representation as fully set forth in his Affidavit, and is 
argued fully, Supra, indicate that a meritorious defense does 
exist. Defendants argue that such defense would substantially 
alter any Judgment that has been previously entered herein. 
In fact, Defendants assert that to the best of their knowledge 
and belief, no damage can be shown in Plaintiff's part for 
which Defendants have not already made satisfaction and 
offset. Therefore, perspective enforcement of the Judgment 
would be equitable. 
DATED this 14th day of June, 1985. 
CERTIFICATE OF DELIVERY 
I hereby certify that on the 14th day of June, 1985 
A^true- and .correct oopy of "bi^ e-foreg^ inq Memorandum of Points 
and Authorities in Support of Defendants' Motion to Set Aside 
Judgment was hand delivered to McRae & DeLand, 132 South 
600 East, Salt Lake City, Utah 84lll and mailed to JoAnne 
B. Stringham, Attorney for Plaintiff, 209 East 100 North, 
Vernal, Utah 8 4 078, postage prepaid. 
^ 
WILLIAM L. SC 
Attorney for 
Wil l i am L. Schul tz #3626 
455 E a s t 400 South 
S u i t e 301 
Salt Lake City, Utah 84111 
Telephone: (801) 359-0080 
Attorney for Defendants 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, \ 
vs. 1 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
AFFIDAVIT OF 
J.A. (BUD) KLUNGERVIK 
i Civil No. 84CV461U 
STATE OF UTAH ) 
:ss. 
COUNTY OF SALT LAKE) 
J.A.(BUD) KLUNGERVIK, being first duly sworn according 
to law and upon his oath, deposes and states: 
1. I, J.A.(BUD) KLUNGERVIK, and my wife KAREN KLUNGERVIK, 
are Defendants in the above entitled action. 
2. The statenents I make in this Affidavit are from my 
personal knowledge, unless I state they are from information 
and belief, and I am competent to testify in all matters 
herein. The subject matter of this litigation is an alleged 
Default of obligations due and owing under a joint venture 
agreement entered into between the Defendants and Plaintiff 
on or about April 10, 1982. 
3» The joint venture agreement referred to in the 
paragraph above provided for certain obligations and rights 
FILED 
of the parties. Included in the responsibilities were 
that all costs and expenses were to be born equally. 
Included in the rights were that any equipment supplied 
by either party would be credited to that parties1 account 
At. th&^S&xxL jraarket value.~ -Since entering that agreement 
I have provided substantial use of equipment, and provided 
operators, fuel, and maintenance. I have not received 
any credit at fair market -value for any of those items*. 
4. I have not been reimbursed for any goods, services, 
equipment, operators, fuel or maintenance that I have 
provided pursuant to the joint venture agreement. 
5. That during the term of this joint venture agreement 
I am aware that certain obligations due and owing Basin State 
Bank became delinquent. Due to my cash flow difficulties I 
was not able to provide funds to meet my obligations therein. 
However, I did make arrangements to retire and discharge 
other obligations of the joint venture, in an amount of almost 
double that due and owing to Basin State Bank, Copies of 
tfctose,releases in the amount of J$4*600*00 and $3(Xr000.0JDuaxe~~ -
attached hereto and hereby incorporated by reference. 
6. Upon information and belief, the delinquent obliaation 
t^~ Basin State Bank -ha^s* i>een ^ rewritten; and^ Plaintiffs tiave 
not been required to pay the outstanding amount in full. If 
necessary, I can meet my ongoing obligations therefore, after 
appropriate offsets for my contributions herein. 
7. It is my belief that Plaintiffs seek compensation for 
obligations not yet due and owing or actually paid by them, 
while denying me compensation for actual out-of-pocket costs 
and amounts of obligations I have discharged. 
8. That since there is no deficiency due, and since 
my out-of-pocket payments are in excess of those amounts 
claimed -fey^  P-lainti-f f Sr-Pia^intM-^s have not ineurred damages 
as is set forth in the Default Judgment filed herein. 
DATED this / V > ^ day of ^£~(/rJ&— , 1985. 
~A'.Cl£tft)) KLUNGJ 
SUBSCRIBED AND §WORN to/before me this^—-"/</ day of 
j- i-L/L£_ , 1985. 
l6Lt 4JZ?V>&O& 
NOTARY^UB 
>sidjmg a t : S<st{ L <-J?e C-d><^* f 
My Commission Exp i r e s : 
7 
ij /.T /1*~ 
WE, GINI AND ASSOCIATES and/or PAUL GINI, his Assigns, 
Heirs or successors, hereby consider paid in full the amount 
owed to us of $4600.00 by GREEN FIELD DOWNS INC., PB LAND INC., 
and/or JA BUD and KAREN KLUNGERV1K for services rendered on the 
subdivision in UINTAH county, state of UTAH known as GREEN FIELD 
DOWNS and am hereby satisfied that tlie b'alance that was owing 
to us at this date in the ainounl of $4600.00 has been satisfied 
by JA BUD and KAREN KLDNGERVIK. We will hold harmless GREEN FIELD 
DOWNS INC., PB LAND CO., JA BUD and KAREN KLUNGERVIK from any 
D \ \\ * 
J U i y ^ a n d ) ASSOCIATES. 
Stntc of UTAH 
Countv fo Salt Lake ss 
) 
0n t
^
]e
 .-<-V '? £ day °f ( / V"''/ 
A.D. nineteen hundred and **':/( / v =f^Jt*< „ personally 
appeared before me Paul Gini in and for said 
County of Salt Lake State of Utah. 
My Commissi oi> Expires 
WE, HECTOR INC., JIM PAPPAS and/or GLEN ORVIN, hereby 
acknowledge payment in full and satisfaction of all debts 
owing to us for services rendered and/or materials furnished 
on or in a subdivision known as GREEN FIELD DOVJNS located in 
UINTAH county, State of UTAH, in the amount of $30,000,00 
satisfied to us by JA BUD and KAREN KLUNGERVIK and do hereby 
promise to hold harmless GREEN FIELD DOWNS, INC,, PB LAND CO., 
JA BUD and KAREN KLUNGERVIK from any action of any kind relative 
to the above property and/or services rendered on same. 
17?. 
DATE 
'Uili- / '/ <\ HECTOR INC 
si' jrtfM'Ai'i' • 
Uy 
•-H OTARY PUBLTO 
'1 / 
»i . l~ L/ 1.KISS105 D . T 1 M 
JoANN B. STRINGHAM, #0353 
McRAE & DeLAND 
Attorneys for Plaintiff 
209 East 100 North 
Vernal, Utah 84078 
Telephone: 789-1666 
BY_ —DEPUTY 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
: REPLY TO MOTION TO 
SET ASIDE JUDGMENT 
: Civil No. 84-CV-461-U 
The Court's attention is directed to the following 
sequence of events: 
1. An action was commenced against defendants 
approximately Novemoer 27, 1984, with service December 6, 1984. 
2. An unsupported motion to change venue was mailed 
by defense counsel December 28, 1984. On January 7, 1985, 
points and authorities for failure to comply with Rule 2.8 was 
filed, which motion for change of venue was denied on January 
16, 1985, with formal order January 8, 1985. 
3. An answer to plaintiff's Complaint was mailed 
January 31, 1985. 
ADDENDUM "P" 
FILED 
D!STR,C7 COURT 
UWTAH COUNTY, UTAH 
JUL 8 1985 
DOHuiriT Loor\ o_u_rlK 
4. A motion for extension of time to respond to 
^laii^tafXis. jao&ioa for summary 4**^ 9^ **£ was mailed February* 
20, 1985, supported by an unsigned affidavit raising the same 
matters that defendants now seek to raise. 
5. On March 5, 1985, a motion to strike defendants1 
answer for failing to comply with Rule 56, Utah Rules of Civil 
Procedure, was filed,., there having been previous affidavits 
filed in support of summary judgment proceedings. 
6. On March 8, 1985, defendants" Answer was stricken 
and the Court entered Findings of Fact, Conclusions of Law and 
Judgment specifically stating that defendants have past and 
continuing obligations for their one-half contribution to the 
joint venture and further that repayment of expenses and cash 
contributions of the parties defendant are to be paid out of 
profits after repayment of }oint liabilities (construction 
loans)* which Findings and Conclusions and Judgment were not 
objected to. More than three months has elapsed since their 
entry. 
7* On April 30, 1985-r *a motion for supplemental 
judgment was filed followed by a request for ruling May 10, 
1985, which supplemental judgment was granted and entered May 
17, 1985. 
8. Under date of June 14, 1985, supported by 
affidavits, defendants seek to set aside the May 17, 1985 
judgment. Said affidavits merely raise the same general, non-
-2-
specific, allegations of costs and expenses born by a party 
MIX& re^tai &al4ie o£ #qi>ipmefrtr strppM-ed as -bteiirig credits 
against sums owed by defendants rather than to be paid from 
profits, at such time as there was a profit, contrary to the 
Conclusions of Law entiex with the previous judgment of this 
Court of March 8, 1985. 
ARGUMENT 
Plaintiff agrees tnat the law of this State is cited 
by defendants, state Department of Social Services v> 
Musselman, 667 p#2d 1053 (Utah 1983). Whether one follows the 
majority or minority opinion to which only sub-point 3 below 
differs, the three elements for setting aside a judgment are: 
a) Showing of excusable neglect - No affidavit filed 
reflects excusable neglect on the part of defendants, only 
inconvenience to cooperate with their counsel of record. This 
Court has held that failuxa to cooperate with counsel is not 
excusable neglect. Heath v. Mower, 597 P.2d 855 (Utah 1979) 
b) The motion is timely made. - It is conceded that 
the mati<ott was made within threer months. However, the payment 
from profits for any credits for monies advanced, machinery 
rentals, etc., is
 res judicata as previously decided more than 
three months ago (March 8, 1985) as to when these funds are 
due. 
c) That a meritorious defense exists. - It is this 
point that the inajority and minority differ in Musselman. The 
majority concluded that "specific, detailed facts as governed 
^wJ&fe^Q^nexdX,excepted .ruls. (^^l&S?)"«tFe -required in* 
the affidavits to vacate a judgment. Whereas, the minority 
stated, "Such an analysis (factual) should never be undertaken 
on a motion^tee^-vacate a default judgmetftf bY* brf Wri ""appealer dm 
a ruling thereon. Once timeliness (three months) and a basis 
for relief under Rul,e 60(b) of the Utah Rules of Civil 
Procedure have been established, (excusable neglect, etc.) the 
sole issue is whether, as a matter of law, a defendant's 
proposed Answer contains a defense which is entitled to be 
tried.11 Musseiman p. 1059. No factual or legal theory has 
been proffered to justify leaving plaintiff solely obligated 
for third party obligations without recourse at this time 
against defendants for contributions such as is evidenced by 
the Sheriff's Sale, a copy of which is attached. 
CONCLUSION 
Defendants assert no valid excusable neglect. 
Without arguing the timeliness of their motion, since the same 
as.^£&&*~a». J^ BS^ ^^ udieata^ -^ qaeabion^ ef - l<aw, neither -tactvxaXlf* vWZf£° 
legally have defendants asserted any valid grounds to set 
aside the judgment. Plaintiff having been damaged as the 
Court has on March 8, 1985, ruled the supplemental judgment 
should stand. Plaintiffs concede that if at such time there 
is a profit, one-half of any consideration actually paid by 
defendants for the obtaining of the two satisfactions 
_4_ 
of Doint venture obligations attached to J.A. Klungervik's 
Affidavit^ as may be established under the penalties of 
perjury, may be owed by the plaintiffs. This, along with 
other expenses as provided in the joint venture agreement, 
shotiid be Reconciled at the time of accounting should any 
profit arise. 
DATED this 5th day of July, 1985. 
McRAE & DeLAND 
J^MN B. STRINGHAM 
Attorney for Plainiff 
CERTIFICATE OF MAILING 
I do hereby certify tnat I mailed, postage prepaid, a 
true and correct copy of the foregoing to William L. Schultz, 
Attorney foT Defendants* 455 East 400 South, Suite 30i, Salt 
Lake City, Utah 84111 on this 5th day of July, 1985. 
-5-
Philip L. Foremaster 
Attorney at Law 
165 North 100 East, Suite 1 
P.O Box 572 
St. George, Utah 84770 
Telephone. (801) 673-2209 
P'LEO 
NOV 8 I955 
BY, DEDUTY 
lN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT, 
±N AND FOR THE COUNTY OF UINTAH, STATE OF UTAH 
v & B LAND, INC., 
rlamtif f , 
-vs-
J.A. (Bud) KLUNGERVIK 
and KAREN KLUNGERVIK, 
defendants. 
AMENDED MOTION TO SET ASIDE 
1
 JUDGMENT 
;
 uivil No. 84-CV-461U 
pursuant to Rule 55 (c) and Rule 60 (b), Utah Rules of 
Livil Procedure, the Defendants move the Court to set aside 
that certain "Judgment" entered m the above matter on May 
17, 1985 and incorporating a certain "Order" purporting to 
be a partial default judgment entered on March 8, 1985 and 
rurther move the Court to set aside said "Order" entered on 
said March 8, 1985 upon the following grounds and reasons: 
1. That that certain "Order" entered March 8, 1985 pur-
porting to be a partial "Default Judgment" which was incorpor-
ated In that certain "Judgment" entered May 17, 1985, was and 
is illegal, it purporting to "strike" Defendants' Answer and 
the issue of striking said Answer was not properly before the 
uourt and no proper notice had been given of the same. 
z. Mistake, inadvertance, surprise or excusable neglect. 
defendants1 Answer not being properly before the Court. 
4. That considerable issues exist between the parties 
as indicated by the Pleadings on file herein. 
!>. That any judgment in favor of Plaintiff and against 
defendants has been satisfied or discharged. 
b. That the proper parties have not been joined in the 
above matter and in fact Robert M. McRae and Pat McRae are 
i^ di-sp-ensi^ hie parties for prober adjudication of the issues 
existing between the parties. 
/. That a compulsory Counterclaim must be filed in the 
matter and if the same is not allowed to be filed considerable 
loss can result to the Defendants. 
8. That the granting of said judgment(s) was improper, 
the record indicating material issues existing between the 
parties. 
y. That additional issues arising out of the transactions 
between the parties as in part described in Plaintiff's Compl-
aint exist which must be litigated and settled between the 
parties. 
10. That if said judgment(s) are allowed to stand it 
will require the filing of additional lawsuits between the 
pij^t^^^^l^r^^^ttl^ei^their affairs anti will"" therefore testrlt'Tn 
a multiplicity of litigation and not be in the interest of 
judicial economy. 
±1. That allowing said judgment(s) to stand will const-
itute "piecemeal" litigation and the issues existing between 
the parties will not properly be presented to the Court for 
determination. 
12. That the Defendants will suffer orpat- ^^A -?~~- ^ -
ttarm and injury if said judgment(s) are allowed to stand in 
that execution has bee;o .issued, ,^ n them and certain property 
in which Defendants may have an interest has been sold in an 
attempt to satisfy said judgment(s). 
lS. That1 in the interest of justice between the parties 
3t is necessary that said judgment(s) be set aside and the 
parties be allowed to litigate the issues existing between 
them. 
WHEREFORE, Defendants pray that said judgment(s) be set 
aside and that the Defendants be allowed to file their Amended 
Answer and Counterclaim and that Robert M. McRae and Pat McRae 
be joined as parties in the above matter and that the issues 
existing between the parties be properly brought before the 
tourt and properly litigated and settled. ^ * 
COUNSEL FOR DEFENDANTS REOUJ^TS ORA^ARGUMENT, 
illip L. Foremaster 
attorney for Defendants 
NOTICE OP MOTION 
xO THE,yPLAI)ITIFF ABOVE NAMED AND TO ITS ATTORNEY JOANN 
a. STRINGHAM: 
IOU will please take notice that counsel for Defendants 
will call up for hearing the above and foregoing Motion on 
Juesday, the 3rd day of December, 1985 at the hour of 10:00 
a.m. or as soon thereafter as counsel can be heard. 
Foremaster 
torney for Defendants 
CERTIFICATE OF SERVICE BY MAILING 
nailed a copy of the above and fnrpan-ino i-n Mc T^AI 
o. Stringham, Attorney at Law, 209 East 100 North, Vernal, 
utafe- &4G.7& o-nkkis &th day of NovembeT; 1985. 
/ 
Philip L. Foremastet 
Attorney at Law 
165 North 100 East, Suite 1 
P.O. Box 572 
St. George, Utah 84770 
Telephone: (801)673-2209 
FILED 
DISTRICT COURT 
UIMTAH COUMTy , | T « L , 
NOV 8 193S 
BY DE°UT\ 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT, 
IN AND FOR THE COUNTY OF UINTAH, STATE OF UTAH 
Y & B LAND, INC., 
Plaintiff, 
-vs-
J.A. (Bud) KLUNGERVIK 
and KAREN KLUNGERVIK, 
defendants. 
; 
SUPPLEMENTAL AFFIDAVIT IN SUPP-}
 uRT OF AMENDED MOTION TO SET 
ASIDE JUDGMDENT 
; 
u i v i l N o . 84-CV-4611J 
5TATE JDF UTAH 
s s 
COUNTY OF WASHINGTON ) 
J. A. (Bud) KLUNGERVIK, upon first being duly sworn, upon 
his oath deposes and says: 
1. That he is a citizen of the United States over the 
age of 18 years, a resident of Washington County, Utah and 
is one of the Defendants above named. 
2. That as such Defendant your affiant has personal know-
ledge of the matters hereinafter set forth. 
3. That on the 10th day of April, 1982 your affiant, 
together with his wife KAREN KLUNGERVIK, the remaining Defendant 
above named, entered into a "Joint Venture Agreement" with 
Robert M. McRae and his wife Pat McRae to develop certain real 
property located in Uintah County, State of Utah. 
in said agreement, a copy of which is attached to the Plaint-
iff's Cpmplaint on file herein. 
5. That it was the understanding of your affiant that 
the contracting parties in said agreement were your affiant 
and his said wife and Robert H: McRa£* ^ nd" his \ri(e Pat WcRae. 
b. That said Robert M. McRae is presently and was during 
all of the times .herein mentioned an attorney licensed to prac-
tice law in the State of Utah and therefore knowledgable in 
the law including preparing and executing agreements such 
as the said joint venture agreement entered into by and between 
the parties. 
/. That said Robert M. McRae prepared said agreement 
and supervised the execution of the same and neither your aff-
iant nor his wife Karen Klungervik had any legal representation 
or counsel and your affiant and his said wife are not attorneys 
and not particularly knowledgable in the law. 
8. That when the above entitled action was filed and 
your affiant and his wife served with process they retained 
JtbiUr^ *3je^ ,vivCe^ H>4ai^ Milli^ ro ^ k SC*HI4^E> Attorney of^'Salt Lake City, 
Utah, to represent them and they relied upon his representation 
and counsel and said attorney did appear of record for your 
uefenda^its in the above entitled matter. 
9. That your affiant and his wife, during at least a 
portoin of said litigation including the date of February 22, 
1985 were residents of Washington County, Utah some 300 miles 
trom the residece of their said attorney and your affiant was 
never notified that his signature was necessary on that certain 
"Affidavit of Bud Klungervik" filed herein on February 22, 
1985 and your affiant W»Q novor «C.K~J - -
iO. That your affiant was never notified that the Plaint-
iff had filed its Motion for Partial Summary Judgment filed 
herein on February 11, 1985 and relied solely upon his attorney 
to represent him in the matter. 
11. That no accounting has £ver taken place between the 
parties regarding the joint venture described in the Plaintiff's 
complaint and the other pleadings on file herein. 
11. That title to the real property which is the subject 
of said joint venture stands in the name of the Plaintiff and 
your Defendants have put improvements on said property at their 
expense in the approximate amount of $65,000.00, which amount 
is yet to be determined. 
12. That all of said improvements and contributions of 
inured to the benefit of Plaintiff and said Robert M. McRae 
and Pat McRae unless a full accounting is rendered between 
the parties. 
i3. That if the judgments entered herein are allowed 
to stand the said Plaintiff and said Robert M. McRae and Pat 
PlcRae will benefit twice over from your Defendants, firstly 
in that the improvements placed upon said real properly inure 
to their benefit and secondly because of said judgments which 
are not owed and which are improper* 
lA. That your affiant knows of his own knowledge that 
neither*nor his wife, the other Defendant, have received any 
Denefit* whatsoever from said joint venture although they have 
contributed substantially to it as aforesaid. 
15. ^ That g&t your affiant and the remaining Defendant 
nave never been reimbursed for any goods, services, equipment, 
operators, fuel or maintenances or labor that have been provided 
15. That the joint venture between the parties is not 
now functioning and for all intent and purposes has ended and 
it is necessary that the parties end the relationship and render 
and accounting between them and generally settle their affairs. 
16. Affiant reaffirms those statements made by im in that 
certain "Affidavit of J.A. (Bud) Klungervik filed herein on 
June 17, 1985. 
Uated this fc "^""day of November, 1985 
,/ 
j ^ T ^ J u d ) Klun^ery- i l f > / * 
^ u - b s c r i b e d i a ^ d swo^ik to** b e f o r e me t h i s 
{November, 1 9 8 5 . 
c 
7 
day *of 
iX&tary Public 
My Commission Expires 1/12/89 
s 
Kesiding at St. George, Utah 84770 
CERTIFICATE OF SERVICE BY MAILING 
Mailed a copy of the above and foregoing to Ms. JoAnn 
J5. Stringham, Attorney at Law, 209 East 100 North, Vernal, 
Philip L.^oremaster 
Attorney at Law 
165 North 100 East, Suite 1 
P.O. Box 572 
St. George, Utah 84770 
Telephone: (801)673-2209 
NOV 8 I9S5 
B Y
- —.DEPUTY 
±N THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT, 
JLN AND FOR THE COUNTY OF UINTAH, STATE OF UTAH 
r & B LAND, INC., 
Plaintiff, 
-vs-
j.A. (Bud) KLUNGERVIK 
and KAREN KLUNGERVIK, 
defendants. 
; 
MEMORANDUM IN SUPPORT OF 
) AMENDED MOTION TO SET ASIDE 
JUDGMENT 
; 
^ivil No. 84-CV-461U 
ue'fendants have filed their Amended Motion to set aside 
a certain judgment(s) entered in the above matter. This Memor-
andum is submitted in support thereof. 
un April 10, 1982 the Defendants entered into a "Joint 
Venture Agreement" for purposes of developing certain real 
property located in Uintah County, Utah. A copy of the said 
agreement is attached to PlainjzAf f-'js Complaint. At its beginn-
ing the agreement recites that J.A. (Bud) and Karen Klungervik 
are the contracting parties on one side and the other contract-
ing parity is recited as P & B L6ftd, Inc. The contract was 
executed by J.A. (Bud) Klungervik and Karen Klungervik as indi-
viduals and Robert M. McRae and Pat McRae as individuals. 
AS shown by Affidavit Robert M. McRae was during all the 
times herein mentioned an attorney licensed to practice law 
in the State of Utah, In addition and as set by Affidavit, 
said McRae p,re,p3£&j3 £«bp subject, joint venture agreement and 
supervised the signing of the same. The Defendants were not 
attorneys and were not represented by counsel during the execu-
feir&fr-at**) -perf ermatiee^of the agreements 
AS soon as the agreement was executed the parties commenc-
ed to perform their agreement and the Defendants contributed 
approximately $65,000,00 plus to the venture, the exact extent 
of which is still to be determined. Title to the property 
was and is held in the name of P & B Land, Inc. which entity 
is a corporation wholly owned by Robert M. McRae and Pat McRae 
{See Affidavits). 
un December 8, 1984 P & B Land, Inc. filed the above action 
asking for judgment for alleged contributions to the joint 
venture alleging failure on the part of the Defendants in making 
the same. At the time the Complaint was filed the venture 
had effectively ceased operation although no accounting and 
settlement had been made between the parties and none has to 
this date, 
ihe Defendants retained William L. Schultz of Salt Lake 
uity, Utah as their counsel and he, in effect, answered the 
Complaint by a general denial. The Plaintiff thereupon moved 
for a partial summary judgment. An Affidavit was filed in 
support of Plaintiff's motion and Defendants1 counsel asked 
for an extension of time so he could contact his clients. 
According to his motion for extension of time "Defendants are 
in St. George, Utah while their counsel is in Salt Lake and 
there is difficulty of communication11. At the time of filing 
said reouest fnr «>vi-o«e<-;~- ~ * —* — 
an unsigned Affidavit purporting to be that of "Bud Klungervik". 
This Affidavit sets up issues of fact between the parties^, 
both the Motion of Extension of Time and the unsigned Affidavit 
were filed on February 22, 1985. 
un March 8,* 19R5. the I&a»inti,»£-f>* f ile^ d -a«- -Ratii* ««s-ked the 
Lourt to "strike defendants' belated response on the grounds 
that the unsigned affidavit, even if signed, does not comply 
with -Rule 56, Utah Rules of1 Civil Procedure". This Motion 
indicates that it was signed by Plaintiff's counsel on March 
5, 1985 and was mailed to counsel for Defendants on said March 
D, 1985. 
un March 8, 1985, the same day Plaintiff's said Motin 
was filed, the Court entered its "Order" which stated that 
the Defendants had failed to comply with the Utah Rules of 
Livil Procedure in good faith and then ordered that the Defend-
ants' Answer be stricken and then entered a "partial default 
judgment" in favorof Plaintiff and against Defendants in the 
sum of $20,854.24. The Court did not explain what, in its 
opinion, constituted lack of "good faith" and set forth no 
viable reason for ruling as it did. 
if Defendants' pleadings were in fact defective the Court 
(^^tsinJ^ -dJui. v&ot ^giver-tfoje ~D^ f-end0T*fcs - sufficient time to corrext 
them as only three days passed between the time the Plaintiff's 
notion to strike was filed until the Court ruled. Present 
counsel for Defendants knows of no place in the Utah Rules 
of Civil Procedure allowing such a three day period. Also, 
while the so-called "belated response" of Defendants that Plain-
tiff refers to is not fully identified it appears that Plaintiff 
was refering to the Motion for Extension of Time and unsigned 
Answer. 
vn May 1, 1985 the Plaintiff filed its "Motion for Supp-
lemental Judgment" and on May 17, 1985 the Court granted the 
same. The Motion was not noticed and no notice was given to 
Uefejndants o,r the^ ir QQun,sel a^s to when it would be heard^ 
ihe Defendants filed their "Motion to Set Aside Judgment" 
on June 17, 1985, which Motion was filed well within the time 
set -*y Rtile~"6Qr"JklkC^F. *er a^ ty o-t-irer ap-pllcatle Rule. Defend-* 
ants have now filed an Amended Motion to set aside the judg-
ment(s). This Memorandum is filed in support of the same. 
it is the general rule of law in Utah that the law favors 
the settlement of issues between parties on their merits and 
not through summary use of the rules thereby limiting a parties' 
rights to present their side of the issues. Hurd v. Ford, 
/4 Utah 46, 276 P. 908; Ney v. Harrison, 5 Utah 2d 217, 299 
P. 2d "1114; David- v. Riley (1968) 20 Utah 2d 325, 437 P. 2d 
453; Carman v. Slavens (1976) 546 P. 2d 601. In addition, 
an order striking a parties1 pleadings is extraordinary and 
is not to be taken lightly. Carman v. Slavens, Supra. 
ihe Court's actions in striking Defendants' Answer was 
improper and is not supported by law. Such an issue had not 
«jy^JW4**I^^ before- ~£he €our^-0a4 the €o«r^ erc±e& 
arbitrarily and unilaterally without proper notice to the Def-
endants or their counsel. It is unlikely that such action 
oti rthe present state of the retord tfotild "Stand ofi' ajfpeal. 
ihe Defendants have alleged mistake, inadvertance, surprise 
or excusable neglect as further grounds for setting aside the 
judgment(s). In that regard they have filed an Affidavit stat-
ing, among other things, that thev were rplvino on +-Ko-;^  ^~,«-~~T 
the above mentioned unsigned Affidavit. As a result through 
jnista-ka or failure of communication they were not given the 
chance to rebut the Affidavits filed by Plaintiff. In addition, 
the Court did not follow the rules of civil procedure in allow-
Tfirg Defendants sufficient time to perfect their record nor 
was proper notice given to them regarding the entry of the 
judgment(s) against them. un this basis alone it is unlikely 
that an appellate court would allow the judgment to stand. 
iwo problems exist in this matter as it presently sits 
before the Court. Firstly, in view of the parties' joint vent-
ure and the termination of any activity with the same the 
correct action for the Court to take is to render an accounting 
and settlement between the parties, liquiate the assets and 
pay the liabilities and disperse to the parties any remaining 
funds with the proper handling of any remaining liabilities 
if the same prove to exist. The proposed Amended Answer and 
Counterclaim presented for filing by Defendants will bring 
these issues properly before the Court. Also by use of Third-
Farty Practice or joinder as involuntary Plaintiffs of Robert 
M. McRae and Pat McRae the second problem will be solved by 
getting the proper parties before the Court. There is little 
question but that t3 & B Land, Inc. and said Robert M. McRae 
and Pat McRae are the real parties in interest and therefore 
should be before the Court. Any question of that can be easily 
settled by examining the Affidavit of Pat McRae filed on Dec-
ember 14, 1984 wherein she refers to herself as a "Joint Ven-
turer". 
ihe procedure followed by the parties and the Court up 
properly framed so as to enable the Court to make a proper 
settlement of the issues existing b^tve^a the parties and the 
proper parties not joined. Failure to correct this at this 
point will merely result in a multiplicity of lawsuits and 
JLotss a^f *$u<&:irc i al economy-•- It— &s respectfully Submitted that 
the Court should set aside the judgment(s) previously entered, 
allow the filing of the Amended Answer and Counterclaim, allow 
the proper joinder of Robert M. McRae and Pat McRae and proceed 
after the taking of proper evidence to liquidate the parties' 
joint venture and settle their accounts, 
uOUNSEL FOR DEFEKJ^j^S REQUESTS ORAL ARGUMENT. 
H i p L. Foremaser 
- Attorney for Defendants 
)ATE OF SERVICE BY MAILING 
mailed fe copy of the above and foregoing to Ms, JoAnn 
B. Stringham, Attorney at Law, 209 East 100 North, Vernal, 
Utah 84078 on this 6th dajz^f November, 1985. 
JoANN B. STRINGHAM- #0353 
McRAE & DeLAND 
Attorneys for -Plain-tiff 
209 East 100 North 
Vernal, Utah 84078 
Telepnone: 789-1666 
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RY , ., r--PJT 
IF-JTfIE'SEVENrH"JO0rCrAL^DTSTRrCT COURT" OF- UINTAH COUNTY 
STATE OF UTAH 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION 
TO DEFENDANTS' AMENDED 
MOTION TO SET ASIDE 
JUDGMENT 
Civil No. 84-CV-461-U 
STATEMENT OF MATERIAL FACTS 
A statement of -.the history of the pleadings and times 
involved in this matter may be useful in the Court's 
consideration of defendant's Motions: 
1. Complaint filed Novmber 27, 1984 and served 
December 6, 1984 
2. Defendants Motion for Change of Venue denied 
3. Answer filed by counsel for defendants - William 
Schultz- February 1, 1985 
4. February 4, 1985 Plaintiff's Motion for Partial 
Summary Judgment filed and mailed to Schultz 
-1-
AnrvRKrrvnM « P " 
5. Plaintiff mailed Notice to Appear or Appoint 
GPun^l^U>#iLef.endant February 14, 1985* 
6. Plaintiff's Request for Ruling mailed to 
defendant February 19 1985 
1. On Ferbrua-ry~ "19, 1985, Scfiultz filed Motion for 
Extension of Time to Respond to Motion for Summary Judgment, 
requesting until March.1, 1985 to file signed Affidavit, This 
Motion for Extension was never ruled on. 
8. March 8, 1985 Motion to Strike Belated Response 
and unsigned Affidavit filed by plaintiff, mailed March 5, 1985 
9. March 8, 1985 Findings of Fact and Conclusions of 
Law entered Mailed to Schultz on March 4th or 9th 
10. March 8,- 1985 Order entered striking Answer and 
granting Judgment of $20,854. Mailed to Schultz the 4th or 
9th 
11* May 1 198*5 plaintiff filed Motion for 
Supplemental Judgment, supported by Affidavit. Mailed to 
defendants and Schultz 
3b2-.' Mny 1©, 19*5 plaintiff's Request for^RuTirtg. 
13. May 17, 1985 Judgment entered for an additional 
$81 153.00 for a total of the two judgments of $102 489 
14. June 14, 1985 Motion to Set Aside Default 
Judgment entered May 17th filed by Schultz, with defendant's 
signed Affidavit and Memorandum of Points & Authorities. 
15. July 8f 1985 plaintiff!s Reply to Motion to Set 
Aside. 
2-
16. November 8, 1985 Amended Motion to Set Aside 
^u^^roent^otwMa^L^Althr J&&£LML&&&*^&« J&a&oh * 8 th ~as«i . athes motions 
to file Amended Answer and counterclaim and third-party 
complaint filed by defendant. 
DEFENDANTS AMENDED MOTION TO SET ASIDE JODGMENT 
SHOULD BE DENIED 
Defendants move this Court pursuant to Rule 60(b) to 
set aside a Judgment entered *May 17, 1985, and an Order 
entered March 8 1985f granting Partial Summary Judgment. 
Rule 60(b) sets forth seven grounds for relief from judgment, 
four of whicn defendants rely upon and which are discussed 
separately below. This memorandum is also supported by the 
Affidavit of Robert M. McRae attached hereto. 
POINT I 
THE JUDGMENTS SHOULD NOT BE SET ASIDE ON THE GROUNDS 
OF MISTAKE, INADVERTENCE, SURPRISE OR EXCUSABLE NEGLECT (Rule 
60(b)(1)) OR FOR ANY OTHER REASON JUSTIFYING RELIEF FROM THE 
JUDGMENT (Rule 60(b)(7)) 
©ef ertdanfe^ s* present affidavi-t claims- excusable 
neglect in failing to sign an Affidavit in Opposition to 
Plaintiff s February 4th Motion for Partial Summary Judgment. 
Tfte excuse offered is that they resided 300 miles from the 
residence of their attorney and were not informed that a 
signature was necessary. Despite the distance mail service is 
typically complete anywhere in the State within three days. 
-3-
It was defendants' responsibility to cooperate with his 
CPMnagl^^JU^^ft^ath.^v^, Mowe£f„ 5*9J^£~24^55~^.tu^aix- 1979)- the, 
court upneld a denial of defendants' Motion to set aside a 
default. Mower claimed he did not receive notice of his 
^att^rney^s** ^it4rfr~ai#a^  '-TPf** pr^k^rtl^rj^r^WfeTf 
default was granted. Counsel had withdrawn alleging 
"defendants had failed to Keep nim informed of their last 
known address." The court found defendant had received the 
notices and that a party trying to set aside a default "must 
shown that he has used due diligence and that he was prevented 
from appearing by circumstances over which he had no control," 
(emphasis in original) 
Counsel for defendants was mailed a copy of 
plaintiff's February 4th Motion for Partial Summary Judgment. 
He requested a Motion for Extension of Time to respond 
requesting until March 1 to file a signed affidavit. As a 
basis for the Motion, counsel stated that "defendants are 
presently in St. George while their counsel is in Salt Lake 
jajwL»fch£L&&. JbS^ iLif jEiculty in~-C4>mmuniGati©4i 
Defendants also failed to respond to plaintiff's May 
1st Motion for Supplemental Judgment, their May 10th Request 
fDif - fialiftg, ^ and the Ma^ l?ttf AJugdment, all of" which were 
mailed to counsel, until June 14th, when they moved to set 
aside the judgment- Again in the Memorandum in support of 
this Motion defendant Bud Klungervik claimed excusable neglect 
-4-
in that ,! . . . he is self-employed in a construction 
hasinas,s^ jainlLby^ ±he.„jiature JO£ .ixis. .work jis.reqjuix.ed „to be^away 
from nis usual place of residence, as well as frequently in 
the field during the day away from phones and other normal 
me&ns o^€ eommraicatiicm. 
Lack of contact with the client, due his long 
working hours and custom of visiting his wife who was 
terminally ill with cancer was held not to constitute 
excusable neglect. Airkem Intermountain, Inc. v. Parker, 513 
P.2d 429 (Utah ). 
Defendants have nor alleged with any specificity that 
they were prevented from appearing oy circumstances over which 
they had no control as set forth in Heath v. Mower, supra. No 
reason whatsoever is alleged as to why communication could not 
be made through Defendant Karen Klungervik. 
Furthermore defendants Amended Motion is untimely as 
to the March 8th Order which also included Findings of Fact 
and Conclusions of Law. Defendants1 previous counsel filed a 
M<M:laa.^tia^&e^«&sa>d^ u£^ pXeme*fcfcaX,*J&£lgjiie&&> entered -May 17th* 
but made no mention of the previous order of March 8th. 
Clearly counsel's present Amended Motion which now seeks to 
set aside the March 8th Order is made more tharf three months 
after entry and is untimely under Rule 60(b)(1). 
For the reasons set forth in Point III, defendants 
have not stated a meritorious defense, which is necessary for 
relief under any Rule 60(b) motions. State by and through 
Department of Social Services v. Musseiroan, 667 P.2d 1053 
(Utah 1983) 
POINT II 
m^RUm^^^^J^ULlilL^ ,F£R«.',J£ELX£& -^ OJHBfiR^  HR0&E • >* 60 <bH*fr 
SHOULD BE DENIED. 
Rule 60(b)(5) allows relief when the judgment is 
¥*>i<i* ©ef endarrtsr-clraiTir ttte taWa ttJtr- 8 « f "trfdlff Ts" To iff* Because "of" 
the court striking defendants' Answer on the basis of the 
unsigned Affidavit and the fact the Motion was mailed March 
5th and Order entered March 8th. 
However, it was defendants' failure to respond to 
plaintiff's Motion for Partial Summary Judgment that was also 
pending before the Court and upon which it granted Partial 
Summary Judgment. This Motion was filed February 4th and 
mailed to counsel. Defendants' Request for Extension of Time 
was not ruled on and nothing having been filed in opposition 
to plaintiffls Motion, it was granted March 8th. 
Counsel ,&Xgp alleges the .May 17th Judgment was 
improper because no notice was given to when it would be 
heard. The Motion was filed May 1st. No points and 
autka^itias we$e fiied &B opposi^i-en* and therefore cm Way 
10th plaintiff Requested a Ruling pursuant to Rule 2.8. 
Judgment entered May 17th. The procedure was totally in 
accordance with Rule 2.8, Utah Rules of Civil Procedure. 
The Court's actions in granting Partial Summary 
Judgment and Judgment were discretionary and even If reversed 
on appeal would not constitute void judgments. Relief under 
Rule 60(b)(5), is more appropriate in cases where lack of 
jurisdiction 'is an issue and not applicable to the facts of 
this case. 
POINT III 
QEFENDAJi;j£' UJUM £QB KSWJBE UNUEB MILE- J6Q.(b) (,6>) 
SHOULD BE DENIED. 
Rule 60(b)(6) allows relief when the judgment has 
fereewK^B^1^tsi#^i'efd rei^as^-d^^r di^ rchpa^ rge**. Def'enrJaiTts claim-1rs 
really one for an accounting upon terminating of the joint 
venture and an offset for their contributions and share of 
profits. However the Findings of Facts and Conclusions of 
Law entered March 8th dispose of this issue and from which no 
timely Motion to Set Aside was made; 
2. Defendants* have a past and continuing 
obligation to make their one-half contribution 
to the joint venture agreement. 
3. At such time as there may be profits after 
repayment of all expenses and cash 
contributions of the parties defendants will be 
entitled to their contractual snare of any 
profits, 
Thus the Order allows for defendants to share in the profits 
if any, when available. Profits can only be realized after 
payment of the Promissory Note to the bank of $192 454 plus 
1&£ &&B aim&si i-iauta^ £<s^ , which defendants &r^ q^^ a&aily 
responsible for and upon which the Order and Judgment are 
based. 
POINT TV 
If the Court denies defendants' Amended Motion to Set 
Aside the Order and Judgment, then their other Motions should 
likewise be denied. 
-7-
CONCLUSION 
JDjetendani^ s Amended JMatijon ££>* J3j£t -Asade. should not b& 
granted for any of the reasons raised by defendants. It 
clearly is not timely under 60(b)(1) from the March 8th 
paiPk4*Q.> 'Suirtmary* -'J*t2dgTiYent^ r!i^ - afri2 ~t^ rtt5ltt^ t>lT& 
of Law, which amount to res judicata as to the issues now 
raised. Defendants have not alleged any due diligence on 
their part in attempting to cooperate and correspond with 
their counsel. 
The judgments are not void, even if they were to be 
reversed* The claim that the judgments have been discharged 
or satisfied is really a defense to the action as an offset 
for contributions, and is already dealt with in the Court s 
Findings which allow for reimbursement for the same after 
profits are realized. 
Defendants have not stated a meritorious defense, 
which is required under any 60(b) motion. They do not deny 
they owe one-half of the obligation upon which the judgments 
v*er*e nfease^. fe^t* only that they^&re en&i?kh&& * %©^ >@f*v offset for 
contribution. They will be reimbursed their contributions 
once a profit is realized. 
DATED this^V^t day of November 1985. 
/^oANN B. STRIN&HAM 
^Attorney for Plaintiff 
-R-
CERTIFICATE OF MAILING 
LJ} exe&,y <Aexti4y «taat J[ ma i 1 a d, po-s^ ta g»e pr epa4 d , - a~ 
copy of the foregoing along with Affidavit to Phillip L. 
Foremaster. Attorney for Defendants, P.O. Box 572, St. George 
JofiNN B. STRINGHAM 
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JoANN B. STRINGHAM 
Attorney for Plaintiffs 
209 East .XOa North. 
Vernal, Utah 84078 
Telephone: 789-1666 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
P & B LAND, INC., 
Plaintiff, 
vs. 
J.A. (BUD) KLUNGERVIK and 
KAREN KLUNGERVIK, 
Defendants. 
A F F I D A V I T 
C i v i l N o . 84 -CV-€AlU 
) 
: ss. 
STATE OF UTAH 
County of Uintah ) 
ROBERT M. McRAE, being first duly sworn, deposes and 
says: 
1. Affiant is an officer of P & B Land, Inc., along 
with Pat McRae, his wife. 
2. In the fall of 1981 discussions were held with 
the defendants, the first defendant being a licensed general 
contractor and Karen Klungervik being a licensed real estate 
agent, who were involved in a sub-division in Vernal, Utah 
known as Midland Heights, said discussions involving this 
creation of a sub-division on property owned by affiant. 
3. Pursuant to said discussions and in order to keep 
any ioint _ventuxe r,ecoi^ s separate .and*di&tinet - from business 
or personal pursuits involving that acreage and surrounding 
acreage, P & B Land, Inc., Utah State Tax Commission I.D. No. 
&Z-J&3&&$&&t wa^ incorporated to * hdtd f^ftsrftt &TH5 r Ms^wif e^V 
interest in the contemplated sub-division which became known 
as Green Field Downs. 
4. Subsequently the described joint venture 
agreement was prepared with the mutual imput of all four 
parties thereto* 
5. Notwithstanding the statement made in Paragraph 8 
of the Affidavit of J.A. (Bud) Klungervik and Paragraphs 11 
and 14 of the proposed Amended Answer and Counterclaim, the 
joint venture agreement has never been terminated and tax 
records are still being maintained for the benefit of all 
parties by Terry Caldwell, CPAr that any alleged eviction of 
defendants from said realty is false, that on the day prior to 
Thanksgiving (November 21) 1984, defendants abandoned the 
projjtptrtr^ terocwie^  -ail. of--fcheir personal property^ ttr*irhltrtf thriy 
were entitled to possession of, left a pile of books and 
records of Green Field Downs with very little accounting 
semblance" tx> - them, access to said fcooks and- records never 
having seen afforded affiant prior to that date, and left 
Vernal, Utah. The only contact between plaintiff and its 
officers or agents and either defendant transpired via 
telephone approximately January, 1985, which principally 
included William Schultz* dejEemUanfcs' attaraeji a.»d a telephone 
conversation from Mr. Schultz's office in Salt Lake, affiant 
and Lynn Silcox regarding a bill that Mr. Silcox claimed 
a^ saisn&fc *fcfefe- -^ **b«* division* kte* && ^ime ^te&s^^i^h&t &&T§ftQ$nX 
endeavored to discuss payment of liabilities or settlement of 
accounting with plaintiff or its agents. 
6. This affidavit is given notwithstanding arguments 
of law set forth in plaintiff's Reply Memorandum pertaining to 
the propriety of the Court considering the belated request to 
file an Amended Answer, Counterclaim, Third Party Complaint, 
Motion for Order Joining Involuntary Plaintiffs, and Motion to 
Set Aside Default Judgments. 
DATED this ?J Jday of November, 1985. 
JSJPSGJEUB^ .ANBJBHOBBL &Q»J^JOze-m& *&hi®> t ^ ^ day ef 
November, 1985. 
lfr**&£& 
flOTfflR*? PUBLIC 
My c o m m i s s i o n e x p i r e s : R e s i d i n g a t : 
0- ao-Mf 
JoANN B- STRINGHAM. #0353 
McRAE & DeLAND 
Attorneys ^ for Plaintiff 
209 East 100 North 
Vernal, Utah 84078 
Telephone; 789 1665 
i^ -^ MB^ fiVfilffH^ THIBtei'Mr DISTRICT 'CtWRT'W lETTttTAir COUNTY 
STATE OF UTAH 
P & B LAND, INC.. 
Plaintiff, r O R D E R 
vs. 
J A (BUD) KLUNGERVIK and ; Civil No. 84-CV-461 D 
KAREN KLUNGERVIK, 
Defendants 
Defendants Motion to Set Aside Judgment, Motion for 
Order Joining Involuntary Plaintiffs, Motion for Leave to Join 
Third Party Defendants,and Motion for Leave to Amend Answer 
and File Counterclaim, came before the Court and the Court 
having reviewed said motions and memorandum and affidavit 
offered in support thereof- and plaintiff s memorandum offered 
in opposition and the other pleadings and memorandum on file 
with the Court- and the matter having been submitted pursuant 
to Rule 2 8. Rules of Practice, and the Court being fully 
advised in the premises, now HEREBY ORDERS, ADJUDGES AND 
DECREES AS FOLLOWS. All jof. _i3e£ ejidantsl Motions are hereby 
denied. 
ADDENDUM "S" 
DATED this ^2Q day of December 1985. 
BY THE €OURT-r 
V 
RICHARD C. DAVIDSON 
District Court Judge 
CERTIFICATE OF MAILING 
I do hereby certify that I mailed, postage prepaid, a 
true and correct copy of the foregoing to Phillip L. 
Foremaster Attorney for Defendants P 0 Box 572 St- George, 
Utah &477Q on J:h;t& -\QA\K day of December, I9&5. 
<^hJL±Jk. ,aJl 
Signed copy mailed to Phillip L. Foremaster^ P.O. Box 5727 St, 
George, Utah 84770 on this 20th day of December, 1985. 
^¥^ 
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REM. ESTATE 
CERTIFICATE OF SALE-EXECUTION 
In theuintah Dist* Court, 
hi and for Salt lake County, State of Utah 
Judcmtnt Rtndtrid 
Hay 17, 1585 
Execution litutd 
P S B LAND, INC. Msy 20, 1985 
Plaintiff Pfoptrty Sold 
v
*- June 18, 1935 
J.A. (BUD) KLUNGLRVIK and KAREN KLUNGERVIK Civil No. 8*-cv-l»6lu 
Defendants 
I hereby certify the under an Execution issued out of the Uintah DistCourt in 
and for Salt Lake County, State of Utah, in an action pending in saidCourt in the 
abo^e iiamfcd suit, I was commanded to make the sum of $ 102,007-90
 f with interes 
costs and Sheriff's fees, amounting in all to the sum of $ 103,9^5.19
 f to satisfy 
the judgment in said action by selling the unexempted real property of the said 
defendants . I have levied upon, *.n,d on^the 18th day of J u n e A.D. f9&5 at 
12:00 o'clock noon of said day at the County Courthouse in the City and County 
of Salt Lake, State of Utah, and after due and legal notice I sold at public 
auction, according to law, the real property to P £ B LAND, INC., 
for the sum of $ 103,9^5.19 , which was the highest bid made for all the right 
title, claim AnH 2r* + ~-~-* 
BEGINNING at a po in t South 00o06 f26" West 151.64 feet 
from the Southeast corner of Willow Creek View No* 2, 
Subdivision and the East l i n e of the West half of the 
Northeast quar ter of Sect ion 35, Township 2 South, Range 1 
Eas t , Sa l t Lake Base and Meridian, sa id poin t being South 
00°06 , 26 - West 1281.026 fee t along sa id East l i n e from the 
Northeast corner of the Northwest qua r t e r of the Northeast 
quar te r of said Section 35; and running thence South O O ^ e ^ e " 
West^39£.£9 feet along s a i d &sst l i n e ; thence North 89°22 ,35*-
West 286.370 f e e t , more or l e s s ; thence North O O ^ ' S ? " East 
394*478 f e e t to a point 140 f ee t South from the South l i n e of 
sa id Subdivis ion; thence South 89°22 , 35" East 288.316 f e e t , 
more or l e s s , to the po in t of BEGINNING. 
I further ce r t i f y that said property is subject to redemption in lawful 
money of the United States pursuant to the statute in such cases made and provided, 
^ated-at Salt L a k e ^ l t y , Utah, th is 20th day of June, 1B8£ 
N.D. , fPeteM Hayward, Sheriff of Salt Lake^ounty, State of Utah, 
^ 
By S ^ ^ % 2 * 3 ^ Deputy Sheriff 
im Spence 
Docket No. i2^ ? 
